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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON * 



Plaintiff, 



* 



V. * Civil Action No.: 1:06CV01874 

JDB 



* 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 



Defendants. 



* 
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DEFENDANTS' MOTION TO STRIKE, OR ALTERNATIVELY, 

OPPOSITION TO PLAINTIFF'S MOTION FOR LEAVE TO 

FILE FIRST AMENDED VERIFIED COMPLAINT 

Defendants^ MedStar Georgetown Medical Center, Inc., Amy Lu, M.D., 

and Lynt Johnson, M.D. (collectively "Defendants''), by and through undersigned 

counsel, hereby file this Motion to Strike, or Alternatively, Opposition to 

Plaintiffs Motion for Leave to File First Amended Verified Complaint, and state 



as follows: 



L STATEMENT OF FACTS 



Plaintiffs Complaint was originally filed with this Court on November 2, 
2006. Plaintiffs Complaint asserted claims against The Georgetown University, 
MedStar Health Inc., MedStar Georgetown Medical Center, Inc., The Georgetown 
University Hospital, Amy Lu, M.D., Lynt Johnson, M.D., and twenty fictitious 
named defendants (''John Does 1-20"). Plaintiffs Complaint asserted two (2) 
causes of action, both sounding in negligence. The first was a claim for medical 
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malpractice regarding the surgical placement of a peritoneal dialysis catheter on 
August 19, 2004 at MedStar Georgetown Medical Center that was alleged to have 
been negligently placed resulting in a perforation of Plaintiff s colon. The second 
cause of action was premised on negligent credentialing of Dr. Amy Lu, Dr. Lynt 
Johnson, and unnamed doctors, interns, residents and nurses involved in Ms. 
Bruton's care. 

In response to Plaintiffs Complaint, Defendants filed a Motion to Dismiss. 
In their motion, Defendants sought dismissal of Plaintiffs Complaint because 
Plaintiff is a resident of Maryland and Defendant MedStar Health, Inc. is a 
Maryland corporation; thus the Court lacked subject matter jurisdiction under 28 
U.S.C. §1332, In addition, Defendants sought dismissal of Plaintiff s negligent 
credentialing claims asserted against The Georgetown University, The 
Georgetown University Hospital, a/lc/a MedStar Georgetown Medical Center, Inc. 
and MedStar Health, Inc. because the District of Columbia has not and would not 
recognize negligent credentialing or hiring as a cause of action. 

On December 20, 2006, Plaintiff filed a motion to dismiss her claims 
against The Georgetown University, The Georgetown University Hospital and 
MedStar Health, Inc. As grounds for her motion, Plaintiff stated that The 
Georgetown University is not a proper party because it no longer has an ownership 
interest in MedStar Georgetown Medical Center, Inc. In addition. The 
Georgetown University Hospital was not a proper party because it was not an 
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actual entity. Also, MedStar Health Inc. was not a proper party because this Court 
did not have jurisdiction over it in that MedStar Health Inc. and Plaintiff were both 

citizens of Maryland. 

On December 21, 2006, this Court granted Plaintiffs motion to dismiss. In 
addition, this Court denied Defendants' motion to dismiss as moot because 
dismissing all three entities preserved diversity jurisdiction and disposed of 
Plaintiffs negligent credentialing claim because it was asserted only against the 
dismissed defendants. 

On January 30, 2007, this Court issued the first of several Scheduling 
Orders. Pursuant to the January 30, 2007 Order, the parties were to, inter alia, join 
additional parties by April 24, 2007. 

Before filing suit, presumably plaintiff had obtained her hospital records 
from MedStar-Georgetown Medical Center. Those records plainly record the 
names of physicians who participated in the surgery ( See Exhibit 1, perioperative 
record produced by Plaintiff to Defendants on July 10, 2007 listing Dr. Amy Lu 
and Dr. Crago as surgeons who performed the catheter placement) and physicians 
who participated in her post-operative care, including each of the doctors now 
attempted to be joined as Defendants. ( See Exhibit 2, progress notes and 
physician orders from Robin Bruton's August 19, 2004 hospital admission, 
produced by Plaintiff in her document production on July 10, 2007). For example, 
orders of 9/2/04-9/4/04 evidence Dr. Aarti Mathur's name printed under her 



Case 1:06-cv-01874-JDB Document 31 Filed 01/14/2008 Page 4 of 35 



written signature that appears numerous times in the progress notes. On the 
progress note of 8/23/04 Dr. Schwartz's name is printed under his signature and 
corresponds to an order of that date legibly referring to his name. Further, there 
are numerous references to Dr. Tessema's and Dr. Doffs names in the nursing 
notes and orders that are plainly legible. 

April 24, 2007 came and went, and no additional parties were added as 
required by the initial Scheduling Order. 

On August 1, 2007, Plaintiff filed a motion requesting that the Court's 
Scheduling Order be modified to allow Plaintiff to name experts and conduct 
discovery.' Plaintiff stated in her motion that Defendants consented to Plaintiffs 
request for an extension. Defendants, however, had not consented to the dates 
proposed. In response to Plaintiffs request for an extension, however, Defendants 
conferred with Plaintiffs counsel and the parties filed a joint request to amend the 
scheduling Order. 

On August 17, 2007, upon consideration of the joint request to alter the 
Scheduling Order, the court entered an amended pretrial Scheduling Order to 
allow Plaintiff until September 10, 2007 to join additional parties without further 
leave of the Court. 



' As of that date Plaintiff had not identified experts, despite the Scheduling Order deadline of 
May 24, 2007. Plaintiff also had made no attempt to obtain depositions of any of the Defendants 
or individuals whose names were identified in the chart. While Plaintiff had attempted to 
propound Interrogatories on June 7, 2007 and July 14 2007, she propounded three sets of 
interrogatories to each Defendant asking over 200 questions. Plaintiffs counsel agreed to 
withdraw the improper discovery and to re-propound interrogatories conforming to the Rules, but 
did not do so until August 30, 2007. ( See Exhibit 3). 

4 
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On September 10, 2007, while Plaintiff named her only expert, Richard 
Steven Nitzberg, M.D., no additional parties were added. 

At the request of defense counsel, this Court held a telephone conference on 
October 29, 2007 occasioned by Plaintiffs failure to appear for deposition or 
produce her expert for deposition. Pursuant to that conference the Court Ordered 
Plaintiff to appear for deposition prior to November 22, 2007, and the parties to 
arrange for Dr. Nitzberg's deposition to occur prior to December 14, 2007. While 
Ms. Bruton's deposition took place, Dr. Nitzberg's deposition did not. 

On December 17, 2007, the court held a status conference. At the 
conference, the Court declined to strike Plaintiffs expert witness as sanction for 
failing to produce him for deposition as ordered. At Plaintiffs request, moreover, 
the Court again extended the discovery schedule to permit Plaintiff the opportunity 
to conduct discovery Plaintiff had not undertaken over the preceding year. Upon 
being advised that Plaintiff wished to amend her Complaint to add three new 
Defendants and to add causes of action for lack of informed consent and failure to 
diagnose, the Court directed that any Motion for Leave to Amend be filed no later 
than December 31, 2007. The Court's Order concluded: "absent truly exceptional 
circumstances there will be no deviations from this schedule." 



2 

After the October 29, 2007 telephone conference, defense counsel offered dates for the 
depositions of Dr. Lu, Dr. Johnson, and each of Defendants' expert witnesses, that could have 
been completed within the existing discover schedule. (See Exhibit 4). Plaintiff never 
responded to the offers. 
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Plaintiff yet again ignored a Court ordered deadline and failed to file her 
Motion for Leave to Amend until the day after it was due, January 1, 2008.^ 

Plaintiffs Motion for Leave to File First Amended Verified Complaint 
("Motion to Amend the Complaint") seeks to: 1) voluntarily dismiss her claims 
against Defendant Lynt Johnson, M.D; 2) join five individual physicians, Aimee 
Crago, M.D., Michael D, Doff, M.D., Tedla Tessema, M.D„ Jaime Schwartz, 
M.D. and Aarti Mathur, M.D., as new defendants; and 3) add three additional 
causes of actions:'* (a) lack of informed consent, (b) negligent supervision and 
hiring, and; (c) failure to diagnose and treat. ^ 

While Defendants do not oppose Plaintiffs voluntary dismissal of Lynt 
Johnson, M.D., the appropriate means by which his dismissal should be 



^ Plaintiffs counsel represented in the Certificate of Service that the Motion to Amend the 
Complaint was served on 12/31/08, however, according to the court docket and the time stamped 
copy to undersigned counsel the Motion to Amend the Complaint was not filed or served until 
1 1 :45 a.m. on 1/1/08. ( See Exhibit 5) 

"^ Plaintiff failed to redline the amended Complaint as instructed by the Court, Defendants, 
however, compared the original Complaint with the amended Complaint (totaling over 77 
combined pages) and to the best of their ability attempted to document Plaintiffs 
amendments/alterations. 

^ Plaintiffs Motion to Amend the Complaint states that she seeks to add only two causes of 
action: Failure to diagnose and lack of informed consent. However, upon careful analysis of 
Plaintiffs Amended Complaint it appears that Plaintiff is attempting to add three new causes of 
action. The third cause of action is a Negligent Credentialing claim asserted against MedStar- 
Georgetown Medical Center, Inc. It appears that Plaintiffs Counsel may have simply worked off 
of her original Complaint in drafting the amended Complaint, In doing so, Plaintiff my have 
accidentally failed to remove those causes of action that were dismissed from the original 
complaint. Nevertheless, Defendants will address Plaintiffs Negligent Credentialing claim as if 
Plaintiff is attempting to re-assert it now. 
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accomplished is by stipulation under F.R.CP. 41(a).^ Defendants do oppose, 
however, the attempt to add five nev^ defendants and to add three new causes of 
action at this late stage of the proceeding. The amendments should be denied 
under Fed. F.R.C.P. 15(a)(2) and 15(c)(1) because any amendment would be 
futile, would unduly prejudice the existing and new defendants and was filed after 
undue delay. 

In light of the above, and as more fully discussed below, Defendants 
respectfully request this Court Strike Plaintiffs Motion to Amend the Complaint, 
or Alternatively, deny Plaintiffs Motion to Amend the Complaint. 

, ARGUMENT 

A. Plaintiffs Motion to Amend the Complaint Should be Stricken 
as Untimely Filed. 

Plaintiff filed her Motion for Leave to File First Amendment Verified 
Complaint ("Motion to Amend the Complainf ) on January 1, 2008 at 1 1 :45 a.m. 
(See Exhibit 5). This Court, however, had ordered that Plaintiff file her Motion 
"no later than 12/3 1/07." As Plaintiffs Motion was untimely it should be stricken. 



^ Plaintiffs sole expert witness declined to render any opinion at deposition that Dr. Johnson 
breached the standard of care, hnmediately after his deposition, therefore, Defendant submitted a 
stipulation to Plaintiffs counsel pursuant to F.R.CP. 41(a) requesting that Dr. Johnson be 
dismissed with prejudice. Counsel has declined to sign it. 

7 
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B. Should the Court Consider the Plaintiffs Motion to Amend the 
Complaint, the Motion Should be Denied Pursuant to Fed. R. 
Civ. Proc, 15, 

1. Standard of Review 

Under F.R.C.P. 15(a)(2), leave to amend should be freely granted 
unless the Court finds "undue delay, bad faith or dilatory motive ..., undue 
prejudice to the opposing party ... [or] futility of amendment." Foman v. Davis , 
371 U.S. 178, 182 (1962); see also James Madison Ltd. by Hecht v. Ludwig . 82 
F.3d 1085, 1099 (D.C. Cir.1996) (upholding denial of motion to amend a 
complaint because it would have been futile), cert, denied . 519 U.S. 1077 (1997); 
Robertson v. White , 1 1 1 F.R.D. 607, 609 (W.D. Ark. 1986) (denying the 
plaintiffs motion to amend the complaint for undue delay); Williams v. Little 
Rock Municipal Water Works, 21 F.3d 218, 224-26 (8* Cir. 1994) (denying 
plaintiffs motion to amend the complaint to join new defendants and new 
allegations for undue delay and where plaintiff was dilatory throughout pendency 
of action and presented no justification for delays); Frank v. U.S. West. Inc. . 3 

fin 

F.3d 1357, 1366 (10 Cir. 1993) (denying plaintiffs leave to amend to add 
defendant when the motion was untimely, and plaintiff Icnew or should have 
Icnown long before that date of the possible defendant). Plaintiffs proposed 
amendments violate each of the above proscriptions. 



8 
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2. The Motion to Amend to Add Five New Defendants Should be 
Denied. 

a. Joining New Defendants Is Futile . 

First, the addition of five additional physicians, all of whom were 
employees of MedStar-Georgetown Medical Center at the time of the events, 
would be completely futile because Plaintiff admitted these individuals did not 
breach standards of care or cause injury. 

On November 28, 2007, Requests for Admissions were propounded to 
Plaintiff requesting that she admit that "no agent employee, servant of MedStar- 
Georgetown Medical Center breached the standard of care." Ms. Bruton also was 
asked to admit that "no alleged breach of the standard of care by an agent, servant 
or employee of MedStar-Georgetown caused damage to Robin Bruton." ( See 
Exhibit 7, Request for Admissions propounded). Plaintiff never responded to the 
requests, and, therefore, pursuant to Fed. R Civ. Proc. 36, the request for 
admissions are deemed admitted. The matters admitted, moreover, are 
"conclusively established" and have binding effect, unless the court on Motion 
permits withdrawal or amendment. As of the filing of this Opposition, Plaintiff has 
made no motion to amend her admissions. The requests are, therefore, deemed 
admitted and Defendants have the right to rely on their binding effect. See Rain 
Bolt V.Johnson . 669 F.2d 767, 768 (D.C. Cir. 1981); Liuck v. Grav Bar Electric 
Company . 473 F.2d 1360, 1362 (8^^^ Cir. 1973); Jackson v. Rilev Stoker 



^ See MedStar-Georgetown 's Answer to Interrogatory No. 2 and 5 (Exhibit 6). 

9 
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Corporation . 57 F.R.D. 120, 121 (E.D. Pa. 1972); As there is no basis to establish 
the elements of a medical malpractice claim or claim for lack of informed consent 
against these Defendants, they would be subject to dismissal if joined. Any 
amendment, therefore, is futile. 

Second, the Plaintiffs attempt to join the additional physicians is futile 
because the statute of limitations had expired with regard to all claims against the 
new Defendants no later than September 20, 2007, over three months prior to the 
filing of the Motion for Leave to Amend. By that date, three years had elapsed 
from the time that Plaintiff loiew or should have laiown of her causes of action, 
having learned on September 20, 2004 that her colon had been perforated by 
placement of the peritoneal dialysis catheter a month before, and having 
undergone surgery to repair the injury. See Hardi v, Mezzanotte . 8 1 8 A.2d 974, 
981 (D.C. 2003)(Plaintiff Icnew or should have Icnown that her failure to diagnose 
cause of action accrued when her surgeon discovered that the Plaintiffs condition 
was diverticulitis, not a gynecological condition, and informed her of this 
condition). In seeking to add the additional five physicians as Defendants, 
Plaintiff does not dispute that the statute of limitations had already expired before 
the filing of her motion.^ Rather, she argues that the proposed amendment relates 



^ Nor could Plaintiff dispute this fact. One need only look at the allegations in her originally filed 
Complaint which unequivocally demonstrate that she was placed on inquiry notice of her claims 
when she learned that a hole had been placed in her colon necessitating reparative surgery. 
Plaintiff asserted in her initial Complaint that after the peritoneal dialysis catheter placement, she 
suffered continuously from severe pain, depression and mental anguish the entire three weeks she 
was admitted and hospitalized at Defendant hospital. (Para. 33). Indeed, Ms. Bruton was 

10 
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back to the date of the filing of the original Complaint pursuant to F.R.C.P. 15(c). 
Rule 15, however, does not save the amendment from the bar of limitations. 

Plaintiffs amendment to join new defendants, or in the alternative, 
substitute real parties for fictitious defendants, does not relate back to the original 
Complaint unless all of the requirements of Federal Rule of Civil Procedure 
("F.R.C.P.") 15(c) are met. See Alexander v. Beech Aircraft Corp. . 952 F.2d 1215, 
1226-27 (10th Cir.1991); see also Juzwin v. Asbestos Corp.. Ltd. . 900 F.2d 686, 
690 n. 4 (3d Cir. 1990), cert, denied. 498 U.S. 896, 111 S.Ct. 246, 112 L.Ed.2d 
204(1990). 

F.R.C.P 15 (c)(1) only allows an amendment to a pleading to relate back to 
the date of the original pleading when: 

(A) the law that provides the applicable statute of 
limitations allows relation back; 

(B) the amendment asserts a claim or defense that 
arose out of the conduct^ transaction^ or occurrence 
set out--or attempted to be set out-4n the original 
pleading; or 

unequivocal that the three week illness necessitating her hospitalization after the placement of the 
catheter was completely unexpected and about which she allegedly continually asked for 
explanation without satisfactory response until learning of the hole in her bowel. (See Exhibit 8, 
Plaintiffs deposition, at 90-1 09). Two days after her discharge, she was informed ^Defendant 
Lu that there was a "communication" between the catheter and Plaintiffs bowel and that Plaintiff 
"would need to have surgeiy as soon as possible." (para. 37). Plaintiff alleged in paragraph 40, 
that she was "mortified, angry and confused by Defilidant Lu's informed diagnosis and 
statement" and asked "How did it happen? It was supposed to be a simple routme, m and out 45 
minute procedure. I was supposed to be home before rush hour, and able to use my catheter in 
two weeks." (para. 41), Further, she alleged that she was "leery about going back to Defendant 
hospital to let them perform another operation." (para. 43). At deposition, Plaintiff asserted she 
was not told that there was any risk involved in the catheter placement, much less told that a hole 
could be placed in her colon. (See Exhibit 8, Robin Briiton deposition at 84). She was advised 
after the second surgery on September 20, 2004 that the hole in her colon had been repaired, and 
part of her colon had been taken out as well as the catheter. ( See Exhibit 8 at 11 4). 

11 
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(C) the amendment changes the party or the naming 
of the party against whom a claim is asserted^ if Rule 
15(c)(1)(B) is satisfied and if within the period 
provided by Rule 4(m) for serving the summons and 
complaint [within 120 days of fding the original 
complaint] y the party to be brought in by amendment: 

(i) received such notice of the action that it will not be 
prejudiced in defending on the merits; and 

(ii) knew or should have known that the action would 
have been brought against it, but for a mistake 
concerning the proper party^s identity. 

See F.R.C.P. 15 (c). The instant case does not satisfy subsection (c)(1)(A) or sub- 
section (c)(1)(C) of the Rule. 

i. The appHcable statute of limitations does not allow relation back . 
There can be no dispute that the statute of limitations applicable to this 
action and to the proposed amendment is the statute of limitations applicable to 
civil actions in the District of Columbia. This statute does not allow relation back. 
The statute requires that Plaintiffs causes of action be filed within three (3) years 
from the date Plaintiff either Icnew, or should have Imown, of a cause of action. 
See DC ST § 12-301(8); Canterbury v. Spence . 464 F.2d 772, 793, 150 
U.SApp.D.C. 263 (C.A. D.C. 1972). 

Therefore, because the statute of limitation does not provide for a more 
lenient relation back. Plaintiff must satisfy F.R.C..P 15 (c)(1)(C). 



12 



Case 1 :06-cv-01 874-JDB Document 31 Filed 01/1 4/2008 Page 1 3 of 35 



ii. Plaintiffs amendment does not relate back because the additional 
physicians did not receive notice of Plaintiff s claims within 120 
days of the date Plaintiff filed her Complaint , 

Rule 15(c)(1)(C) requires a new party receive notice within the time 
prescribed by Rule 4(M) of service of the Summons and Complaint or within one 
hundred twenty (120) days after filing of the Complaint. In this case the 
Complaint was filed November 2, 2006, requiring requisite notice by March 2, 
2007. None of the New Defendants received notice (actual or constructive) about 
this claim within the requisite time. Further, Plaintiffs assertion that the new 
Defendants were "on notice" of the claim because she assumes they have 
cooperated in the defense of the case is factually unsupported. 

Indeed, Dr. Doff and Dr. Tessema of the New Defendants have been gone 
from MedStar-Georgetown since 2005 and undersigned counsel does not even 
Icnow where they are located. No contact has yet been made with Dr. Schwartz. 
Dr. Mathur was contacted in response to Plaintiffs Motion.^ Dr. Crago was not 
contacted by counsel until August 2007. Moreover, since Plaintiff herself asserts 
in her motion that she only discovered a basis for her new claims in the thirty (30) 
days prior to her proposed amendment, one wonders how or why these doctors 
would have received notice of the claims now sought to be brought. 

However, even assuming for the sake of argument that these additional 
defendants had notice of Plaintiff s claim, it is of no moment because Plaintiff did 



^ Dr. Mathur is a resident of Maryland, as is Plaintiff. Adding her to the case will destroy 
diversity of citizenship, rendering the case dismissible, yet another reason the amendment is 
flitile. Frank V. U.S. West Inc. . 3 F3d 1357, 1366 (10^^^ Cir. 1993). 

13 
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not commit a ''mistake" concerning a proper party's identity that would allow 
relation back. 

iii. Plaintiff did not commit a "mistake" in failinR to join the additional 
physicians . 

Plaintiffs failure to discover the specific identity of the John Doe 

defendants or names of the new defendants is not a "mistake" as defined under 

F.R.C.P. 15 (c)(1)(C). As such, Plaintiffs amendment will not relate back to the 

filing of the original Complaint. Cases from this Circuit conclude a "mistake" 

regarding an individual's identity occurs under the Rule where there is a complete 

lack of knowledge of the existence of a party or of events giving rise to the need 

for joinder or a misnomer or misidentification of a party already before the Court. 

See Rendall-Speranza v. Nassim . 107 F.3d 913, 918 (D.C. Cir, 1997); In re 

Greater Southeast Community Hosp. Corp. L 341 B.R. 91 (Banlcr. D.C. 2006). 

Similarly, other Circuits have found mistake and allowed relation back where a 

Plaintiff is unable to discover the identity of a party because the opposing party 

has purposefiilly withheld the information, See Byrd v. Abate . 964 F.Supp. 140, 

146 (S.D.N.Y. 1997)(before the statute of limitations ran, the attorney representing 

a mentally ill inmate repeatedly requested information necessary to identify proper 

parties that was uniquely within the loiowledge of defense counsel who did not 

comply with these requests until after limitations had run) or the Plaintiff would 

have named a proper party but for a mistake of law. See Donald v. Cook County 

Sheriffs Department . 95 F.3d 548, 557 (7^'' Cir, l996)(pro se prisoner who sued 

14 
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Sheriffs Department under the mistaken belief that by doing so he was suing the 
individual deputies who injured him was allowed to join individual deputies after 
the statute of limitations had run). 

Plaintiffs failure to determine the specific identities of the "John Doe'' 
Defendants, however, does not constitute a mistake permitting relation back. 
Here, as in all "John Doe" cases, the Plaintiff knew of the existence of alleged 
tortfeasors prior to the running of the statute of limitations but not the specific 
party who should be sued. As stated by the Court of Appeals for the District of 
Columbia, "[i]n the adversarial system of litigation the plaintiff is responsible for 
determining who is liable for her injury and for doing so before the statute of 
limitations run out." Rendall-Speranza v. Nassim . supra . 107 F.3d at 919. She 
may not invoke Rule 15(c) to avoid the consequences of failing to investigate and 
determine the specific names of the "John Doe" she knows to exist, e.g. , Jacobsem 
V. Osborne . 133 F.3d 315, 320-21 (5^^' Cir. 1998)(substitution of John Doe 
defendants does not relate back); Barrow v. Weatherfield's Police Department , 66 
F.3d 466, 469 (2"^ Cir, 1995)(failure of Plaintiff to identify individual "John Doe" 
Defendants when Plaintiff knows that such Defendants must be named, cannot be 
characterized as a mistake); Worthington v. Wilson , 8 F.3d 1253, 1257 (7^'^ Cir. 
1993)(failure to identify John Doe not a mistake under Rule 15(c)); Wood v. 
Worachek , 618 F.2d 1225, 1230 (7^^ Cir. 1980)(failure to identify John Doe not 
mistake). As stated in Greater Southeast Community Hospital Corp.. L supra , 341 



15 
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B.R. at 103 11.13 articulating why failure to identify "John Doe" defendants does 
not constitute mistake, ''the Plaintiff understood the need to ascertain the 
perpetrator's identities and. . .simply lost the race against time by failing to do so 
before the statute of limitations expired." 

Plainly here, Plaintiff laiew of the existence of parties who may have been 
proper Defendants in the initial Complaint filed, yet failed to conduct the 
necessary investigation to determine their specific identities prior to the expiration 
of the statute of limitations. In addition, Plaintiff was not precluded from 
identifying the proper parties to this action. Defendants never obstructed the 
Plaintiffs access to information. Indeed, Defendant was not the keeper of unique 
knowledge. Plaintiff and Defendant both had access to Plaintiffs medical records, 
and Plaintiff could have asked Defendants to help identify providers in those 
records at any time or have conducted discovery of MedStar-Georgetown Medical 
Center prior to the expiration of limitations to determine it. She did not. 

Further, Plaintiff is not arguing that she would have named the additional 
physicians but for a mistake in the law, nor is she arguing that subsequent events, 
which she could in no way have known, arose that precluded her from naming the 
proper parties. 

In light of the above, Plaintiff cannot join the new defendants because all of 
the specifications of F.R.C.P. 15(c) have not been met. Therefore, Plaintiffs 
attempts to join the New Defendants to this action are futile because the 

16 
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amendment will not relate baek to the original Complaint. Accordingly, if joined, 

these defendants would be entitled to a dismissal of all the Plaintiffs claims. See 

Rendall-Speranza v. Nassim. 107 F.3d 913, 918 (D.C. Cir.1997) (since the statute 

of limitations has run on Plaintiffs claims, any new defendants are entitled to 

repose). 

b. Joining New Defendants To This Action Is The Result Of Undue 
Delai. 

Plaintiff asserts that "as the result of reviewing discovery and conducting 
an extensive investigation Plaintiff has recently (within the last 30 days)" 
discovered that Defendants are liable under new causes of action . . . and that new 
defendants should be added. Further, Plaintiff asserts that she "filed this motion 
within two months of being provided information during discovery." ( See Motion 
to Amend the Complaint ^f 3 & 4; see also Plaintiffs Memorandum in Support of 
her Motion to Amend the Complaint p. 8). 

Plaintiffs assertions are half-truths intended to mislead the court into 
believing that Defendants somehow precluded Plaintiff from discovering who 
treated Ms. Bruton - Nothing could be further from the truth. 

First, presumably Plaintiff had the medical records before filing her 

Complaint in which the names of the New Defendants are plainly written. 

Certainly, Plaintiff was required to exercise due diligence to investigate her claims 

to determine who were the physicians who performed her surgery and rendered 

post-operative care. At any time during the pendency of the case, Plaintiff could 

17 
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have asked Defendant Hospital to identify the names of providers listed in the 
record. She did not. Plaintiff did not even attempt to propound discovery until 
August 30, 2007, nine months after filing her claim (and nearly four months after 
Defendants propounded discovery). Also, unlike Plaintiff, Defendants ansv^ered 
her discovery shortly after it was received. As part of their response, Defendants 
included a detailed list of all those who treated Ms. Bruton, as well as a proffer to 
help identify any specific healthcare provider listed in Plaintiffs medical records 
upon request. In fact, Defendant MedStar-Georgetown Medical Center, Inc.'s 
responses to Plaintiffs interrogatories identified each of the New Defendants on 
October 4, 2007. Plainly, Plaintiff knew or should have known the identity of the 
New Defendants long before the Motion to Amend was filed, but took no steps to 
add these Defendants when she herself acknowledges she knew of the additional 
causes of action in January or February 2007. ( See Memorandum in Support of 
Motion to Amend at 5). 

In Williams v. Little Rock Municipal Water Works , the trial court did not 
abuse its discretion in denying plaintiffs motion to amend the complaint to join 
new defendants and new allegations where plaintiff sought amendment fourteen 
months after filing the original complaint, six days after the discovery cutoff, less 
than three weeks before trial and where the case had been extended on two 
occasions and discovery had been continued on one occasions. Also, plaintiff 
offered no valid explanation for failure to seek amendment earlier, and plaintiff 
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was dilatory throughout pendency of the action and presented no justification for 
the delay. Williams v. Little Rock Municipal Water Works . 21 F.3d 218, 224-25 
(8^'^ Cir. 1994); see also Frank v. U,S, West. Inc . 3 F.3d 1357, 1366 (10^'^ Cir. 
1993) (federal court did not abuse its discretion in denying plaintiffs leave to 
amend to add defendant when the motion was untimely, and plaintiff knew or 
should have loiown long before that date of the possible defendant). 

Similar to Williams and Franlc . Plaintiff knew or should have loiown of the 
New Defendants and joined them earlier. Indeed, Plaintiff had almost a year to 
join new defendants. Plaintiff, however, waited until after both she and her only 
expert had been deposed before attempting to join them. Moreover, the deadline 
to join new parties had been twice extended to accommodate Plaintiff In fact, the 
Court's latest deadline to join additional parties was set for September 10, 2007 ™ 
ten days before the statute of limitations expired. Accordingly, Plaintiff cannot in 
good faith argue that her failure to join the New Defendants was an oversight or 
excusable neglect. 

c. Joining New Defendants Is FrejudiciaL 

Plaintiffs argument that the new parties will not be prejudiced because 
Defendants' counsel will likely be the new parties' counsel in this action is 
without merit. If joined, the New Defendants would be prejudiced because they 
were unable to participate in this action from its inception. The New Defendants 
will stand accused of professional malpractice; their reputations and careers will 
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be impugned, Yet, they were unable to participate in the discovery process, from 
its inception including consulting with counsel concerning selection of witnesses, 
making decisions concerning tactical issues, offering their advice to shape the 
conduct and development of the case, propounding discovery and attending 
depositions. Further, it has been over three years since the events, causing their, 
and other witnesses' memories to have faded. Indeed, witnesses who might have 
been able to corroborate their compliance with standard of care may no longer be 



available. 



10 



Moreover, Plaintiffs expert did not even identify or name all of these new 



11 



parties during his deposition in which he outlined all his opinions regarding the 
alleged breaches in the standard of care. As such, most of the New Defendants do 
not Icnow how or in what manner they allegedly breached the standard of care. 
Accordingly, to allow Plaintiff to join the New Defendants now would be 
substantially prejudicial, as well as further prolong discovery and the final 
adjudication of this case. 



'^ Indeed the locations of Dr. Doff and Dr. Tessema are currently unknown, having left the 
employ of Med Star-Georgetown several years ago. 

^' Dr. Nitzberg named only Dr. Doff as having breached standards of care for failing to entertain 
the diagnosis of a perforated bowel the night of surgery. ( See Exhibit 9, deposition of Dr. 
Nitzberg, at pp. 53-54; 85). While he claimed he could not read the name of any other physician, 
even though Dr. Schwartz, Dr. Tessema and Dr. Mathur's names are clearly legible in the chart, 
his opinions were limited to those who treated Ms. Bruton the night after surgery. Id- ^t 85. 
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3. The Motion to Add New Causes of Actions Should Be Denied. 

In addition to joining the New Defendants, Plaintiff attempts to add three 
new causes of action: 1) Informed Consent claim ( See Proposed Amended 
Complaint fl 25, 114-119); 2) Negligent Credentialing ( See Proposed Amended 
Complaint fl 91, 97, 98, 99, 100, 101, & 102); and 3) Failure to Diagnose (See 
Proposed Amended Complaint ^f 35, 81, and 103-113). 

Here, Plaintiffs attempts to add new causes of action should be precluded 

because these amendments too are futile and substantially prejudicial to the new 

and existing Defendants. Further, Plaintiffs failure to amend the Complaint is the 

result of undue delay. 

a. Plaintifrs attempt to add a cause of action for Informed Consent is 
futile. 

Plaintiffs motion to add a lack of informed consent count should be denied 
because she cannot succeed on this claim. First, Plaintiff lacks expert testimony to 
support her claim. Second, under the law of the District, Ms. Bruton was given 
informed consent as a matter of law. 

To recover on a claim of lack of informed consent against a physician, a 

plaintiff must prove: (1) that there was an undisclosed risk that was material; (2) 

that the risk materialized causing injury; and (3) that plaintiff would not have 

consented to the procedure if she had been informed of the risk. Hill v. Medlantic 

Health Care Group . 933 A.2d 314, 329-30 (D.C. 2007). A material risk, for 

purposes of an informed consent claim against a physician, is a risk which a 
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reasonable person would consider significant in deciding whether to undergo a 
particular medical treatment. Id- ^t 330. 

Expert testimony is not necessary on all elements of a claim for lack of 
informed consent; however, expert testimony is required to establish the nature of 
the risks inherent in a particular treatment, the probabilities of therapeutic success, 
the frequency of the occurrence of particular risks, the nature of available 
alternatives to treatment and whether or not disclosure of particular risks would be 
detrimental to a patient. Id. 

Here, when asked, Plaintiffs expert was not able to provide any 
information that would support Plaintiffs Informed Consent claim. Specifically, 
Dr. Nitzberg did not loiow the incidence of bowel injury or pelvic abscess 
associated with the placement of a peritoneal catheter. (Exhibit 9, Deposition of 
Dr. Nitzberg, at pp. 18; 48; 60). Accordingly, Plaintiff cannot successfully assert a 
claim for informed consent because she lacks expert testimony to establish a 
critical aspect of whether the risks encountered could be considered material. 

In addition, Plaintiffs Informed Consent claim is futile because Plaintiff 
signed a consent form that aclcnowledged she rendered her informed consent. ( See 
Exhibit 10, August 19, 2004 Consent Form). In signing the consent form, Plaintiff 
aclcnowledged that Dr. Lu informed her of the nature of the procedure, the 
significant complications and risks associated with the procedure, the possible 
alternatives to the treatment, including no treatment at all, as well as the 
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significant complications and risks associated with such alternatives. Therefore, 
because the consent form signed by Plaintiff adequately disclosed the nature of the 
treatment, the associated risks and benefits, as well as alternative treatments 
Plaintiffs Informed Consent claim is futile. See Hill v. Medlantic Health Care 
Group . 933 A.2d 314, 330 (D.C. 2007) (stating that "at a minimum, a physician 
must disclose the nature of the condition, the nature of the proposed treatment, any 
alternate treatment procedures, and the nature and degree of risks and benefits 
inherent in undergoing and in abstaining from the proposed treatment."); see also 
Canterbury v, Spence . 464 F.2d 772, 788 (U.S. App. D.C. 1972). 

In Hill the plaintiff contended that he was not given sufficient infomiation 
to choose an internal fixation versus external fixation procedure because he was 
not informed that there was a greater risk of infection with an internal fixation. 
The trial court concluded that informed consent had been established as a matter 
of law and there was no issue for the jury because Mr. Hill signed a consent forai 
that was nearly identical to the form signed by Ms. Bruton here. In relevant part, 
the consent form provided: "I have explained to the patient ... the nature of his/her 
condition, the nature of the operation or procedure to be done, the nature and the 
degree of risks and benefits associated with undergoing and in abstaining from the 
operation or procedure, alternatives to the operation or procedure to be performed, 
and the nature and degree of risks and benefits associated with each of those 
alternatives." Hill v. Medlantic Health Care , supra , 933 A.2d at 331 n.l5. 
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On appeal, the trial court's entry of judgment was affinned. In addition, the 
appellate court noted that Mr. Hill's signature and hand-written modification to the 
form were strong evidence that Mr. Hill rendered his informed consent. See M- at 
331 citing, Graff v. Malawer . 592 A.2d 1038, 1041 (D.C.1991) (finding judgment 
as a matter of law appropriate "because the testimonial and documentary evidence 
in the record, particularly the consent form that bore what he admitted was his 
signature, is so overwhelmingly contrary to [appellant's] position [that he lacked 
informed consent.]"). 

Here, the consent for signed by Plaintiff is nearly identical to the form in 

Hill. Further, similar to Hill Plaintiff signature on the consent form is strong 

evidence that she rendered her informed consent. In addition, the fact that 

Plaintiff was a former radiation technician with a master's degree in health 

education and public health is strong evidence that she Icnew what she was signing 

and understood it. ( See Exhibit 8, Plaintiffs Deposition, p. 9-12) 

b. Plaintiffs attempt to add a Negligent Credentialing claim is futile, 
prejudicial and the result of undue delay . 

Plaintiffs Motion to Amend the Complaint re-alleges her Negligent 

Credentialing claim from the original Complaint. This count was the subject of 

Defendants' previously filed Motion to Dismiss. Ultimately, the court ruled that 

Defendants' Motion to Dismiss was moot because Plaintiff essentially dismissed 

this cause of action. 
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It would be futile to permit leave to allow Plaintiff to assert Count II, 
Negligent Credentialing and Hiring, because Plaintiffs only expert rendered no 
opinions that MedStar-Georgetown negligently hired or credentialed any 
physician. Indeed, in supplemental Answers to Interrogatories just provided by 
Plaintiff on January 7, 2008, she does not set forth any claim against MedStar- 
Georgetown based on negligent credentialing or hiring. ( See Exhibit 11, Answer 
to Interrogatory No. 23). Given the complete absence of information in her 
discovery responses to support this claim, defendant submits there is no good faith 
basis to seek the amendment. 

Plaintiffs Negligent Credentialing Claim is also futile because the District 
of Columbia does not recognize this cause of action. The District of Columbia's 
courts have never issued an opinion establishing, sanctioning, or aclcnowledging a 
claim for negligent credentialing. Further, not a single statute can be cited that 
establishes the vitality of such a claim. 

Absent judicial or legislative precedent, it is beyond the province of this Court 
to establish a new cause of action in the District of Columbia. See Day and 
Zimmermann. Inc. v. Challoner , 423 U.S. 3, 4, 96 S.Ct. 167, 168, 46 L.Ed.2d 3 
(1975) (As the Supreme Court has made clear, "[a] federal court in a diversity case 
is not free to engraft onto those state rules exceptions or modifications that may 
commend themselves to the federal court, but which have not commended 
themselves to the State in which the federal court sits."); see also Cantwell v. 
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University of Massachusetts, 551 F.2d 879, 880 (r' Cir.1977) (noting that federal 
courts talce the law of the appropriate jurisdiction as they find it, and leave it 
undisturbed). 

Therefore, there is no basis for this Court to even consider Plaintiffs 
negligent credentialing claim. 

Furthermore, the District of Columbia would not recognize a negligent 
credentialing claim because public policy, embodied by statute, requires that facts 
concerning how or why a physician is credentialed or hired remain confidential, 
not discoverable and not admissible at trial. The peer review process enables 
hospitals and physicians to evaluate, discuss and improve upon their treatment of 
patients without fear or threat of litigation. See Report of the Committee on 
Consumer and Regulatory Affairs on Bill 9-355, The Health Care Peer Review 
Act of 1992 (October 27, 1992) (The committee report accompanying the act 
declared that the act was intended "to expand, strengthen and clarify the immunity 
and confidentiality provisions" of the existing peer review statute and to enhance 
"the willingness of both health care providers and consumers to participate in the 
work of peer review entities."). Id. note 6, at 2. 

To further the peer review process, the District of Columbia Counsel enacted 
§ 44-801 et seq. Section 44-801 et seq, exists solely to promote candid and 
meaningful discussion between health care providers by protecting medical peer 
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review discussions and materials from disclosure. See D.C. Code §44-805(a). 
Section 44-805(a) provides in relevant part: 

( 1 ) the files, records, findings, opinions, 
recommendations, evaluafions and reports of a peer 
review body, information provided to or obtained by a 
peer review body, the identity of persons providing 
information to a peer review body, and reports or 
information provided pursuant to Section 44-802 or 
federal District of Columbia law shall be confidential 
and shall neither be discoverable nor admissible into 
evidence and any civil, criminal, legislative or 
administrative proceedings. 

See D.C. Code §44-805(a) (emphasis added). ^^ 

Under the above statute, the peer review committee's files, records, findings, 
opinions and evaluations are deemed confidential, not discoverable and not 
admissible in a court of law or administrative proceeding. Here, in order for Plaintiff 
to establish her case in chief, it is essential that she has access to the Health Care 
Providers' credentialing files, and its evaluation in maldng credentialing decisions 

* 

and that these files and evaluations be admissible into evidence. Absent the 
credentialing files or evaluations, Plaintiff cannot prove that the credentialing 
committee was negligent in its decision. Similarly, the Health Care Providers would 
also need to disclose these files in order to adequately defend their decisions. If the 



12 

A "peer review body" is "a committee, board, hearing panel or officer ... of a iiealth-care 
facility or agency, group practice or health care professional association that engages in peer 
review. See D.C. Code §44-801. Peer review includes, but is not limited to, the "grant, 
delineation, renewal, denial, modification, limitation, or suspension of clinical privileges to 
provide health-care services at a health-care facility or agency..." See jd- Therefore, a medical 
peer review committee or credentialing committee is a peer review body, and is files are deemed 
privilege and confidential. Id- 
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credentialing materials can be discovered and if courts were to start judging the peer 
review process, the public policy behind a peer review would be completely 
frustrated. Any future discussions between physicians and hospitals regarding 
patient care would be guarded, and legal consequences would hover over every 



word. 



This result was clearly contemplated and rejected when the City Council 



enacted § 44-801 et seq. The Council deteraiined that the need for open discussion 
and critique within the medical community far outweighs the need for civil litigants 
to have access to credentialing information, notwithstanding a claim that such 
material is relevant to a plaintiffs claim. These confidentiality provisions, therefore, 
preclude potential plaintiffs from bringing a claim of negligent credentialing. 

Here, Plaintiffs Proposed Negligent Credentialing claim is in direct 
conflict with the District of Columbia's public policy of promoting the peer review 
process, a process that the District of Columbia has deemed crucial in providing 
competent medical care to its citizens. Therefore, this Court should not recognize 
a claim for negligent credentialing. Because Plaintiff fails to state a cause of action 
recognized in the District of Columbia, the Motion for Leave to include such an 
action must be denied. 

Finally, allowing Plaintiff to reassert this cause of action now is prejudicial 
because it was once dismissed, and Defendant has been allowed absolutely no 
discovery on the subject. Defendant would need to propound new written 
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discovery to determine what documents, facts or witnesses support Plaintiffs 

claim. Assuming there is some factual basis to make this claim, numerous 

depositions would need to be taken and new experts retained by Defendants. 

Plainly, to allow Plaintiff to add this cause of action now will only greatly prolong 

the adjudication of this matter that would have been completed by now, but for 

Plaintiffs delay. 

c. PlaintifFs attempt to add a cause of action for Failure to Diagnose is 
futile, untimely, prejudicial and the result of undue delay. 

Plaintiffs attempt to add a cause of action for Failure to Diagnose is futile 
because Plaintiff, in failing to respond to Defendants' Requests for Admissions, 
admitted that the Defendants did not breach the standard of care or cause injury. 
( See Exhibit 7). 

Further, all of Plaintiffs amendments are untimely and prejudicial. She 
asserts she informed defense counsel of her new claims in January and February 
2007 in an attempt to prove notice to the newly added Defendants (an assertion 
that is just not true), but claims she did not discover her new causes of action until 
thirty (30) days before filing her Motion. It cannot be both. In his deposition of 
December 28, 2007, Dr. Nitzberg testified that standards of care were breached by 
failing to diagnose the perforation. Yet, he was designated as a witness on 
September 10, 2007, and the claim was not asserted until over three months later. 
Had the Complaint been amended earlier. Defendants would have had opportunity 
to defend against these claims by propounding more focused written discovery and 
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preparing more adequately for Plaintiffs deposition, as well as that of her expert 
witness. 

Plaintiffs delay in adding these causes of action is in no way excusable 
neglect. Plaintiffs assertion that these new causes of action "suddenly appeared" 
after intense investigation might be true. However, it is not the Defendant's fault 
that Plaintiff waited so long to fully investigate her claim. 

In Robertson v. White . Ill F.R.D. 607 (D.C. Ark. 1986) the court did not 
abuse its discretion in denying the plaintiffs motion to amend the complaint 
which sought to add new causes of action. The court determined that the plaintiff 
could have discovered the cause of action at least six months before filing the 
motion, and that plaintiff delayed filing the motion for more than one month after 
becoming aware that the cause of action in order to sandbag defendants at 
depositions. 

Here, Plaintiff admits she knew of these claims since January 1, 2007. ( See 
Memorandum of Points and Authorities in Support of Plaintiff s Motion for Leave 
to File First Amended Verified Complaint p. 5). Yet, Plaintiff waited an entire 
year before asserting these claims. In addition, Plaintiff waited until both she and 
her only expert had been deposed and approximately two months before the close 
of discovery before she filed her Motion to Amend the Complaint, Plaintiffs 
attempt to add this new cause of action at this stage in the litigation runs afoul to 
the general spirit of the federal rules and liberal amendment policy of Federal Rule 
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of Civil Procedure 15 (c), which are designed to avoid the "old sporting theory of 
justice." See Florida Evergreen Foliage v. E.L DuPont de Nemours & Co. . 470 



th 



F.3dl036, 1042 (ir^Cir. 2006). 

Defendants respectfully request this Court to Strike Plaintiffs Motion for 
Leave to File a First Amended Complaint, or in the alternative, that Plaintiffs 
Motion for Leave to File a First Amended Verified Complaint be denied. 

Respectfully submitted. 




Susan T. Preston (Bar #419950) 
Craig S. Brodsky (Bar #454924) 
Goodell, DeVries, Leech & Dann, LLP 
One South Street, 20th Floor 
Baltimore, Maryland 21202 
(410) 783-4000 

Attorneys for the Defendants 



CERTIFICATE OF SERVICE 



Ih 



I HEREBY CERTIFY that on this 14"^ day of January, 2008, a copy of the 
aforegoing Motion to Strike and Opposition to Plaintiffs Motion for Leave to File 
First Amended Verified Complaint, Request for Hearing, and proposed Order, 
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were sent via email ( sfcargle.esq@qmaiLcom ) and first class mail, postage prepaid 



to: 



Spencer S. Cargle, Esquire 

Cargle & Associates 

566 Edison Drive 

E. Windsor, Nevv^ Jersey 08520 



4817-6845-6450 




Susan T.Preston (Bar No.: 419950) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON =^ 



118-1111111^ 



V. * Civil Action No.: 1:06CV01874 

TTM3 



=i! 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 

Defendants. =^' 

REOUEST FOR HEARING 

Defendants respectfully request a hearing on their Motion to Strike and 
Opposition to Plaintiffs Motion for Leave to File First Amended Verified 



Complaint. 



Respectfully submitted, 




Susan T. Preston, Esquire (Bar# 419950) 
Goodell, DeVries, Leech & Dann, LLP 
One South Street, 20^*' Floor 
Baltimore, Maryland 21202 
(410)783-4000 

Attorneys for Defendants 



4817-6845-6450 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON * 



Plaintiff, 



* 



V. * Civil Action No.: 1:06CV01874 

JDB 



* 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 



Defendants. 



^ 



^. :>^ 1)1^ :^i i^i ::^ i^ :^ i^. i\i i^ ^Jf, T^ T^ ii(i ^J(i ^J[<i ii i\i ■^ ^. ^^ 

ORDER 

Upon consideration of Plaintiff s Motion for Leave to File First Amended 
Verified Complaint and having considered the opposition and reply thereto, and 
any oral argument thereon, it is this day of 2008 

ORDERED that Plaintiffs Motion is hereby DENIED. 



The Honorable John D. Bates 

Judge^ United States District Court for 

the District of Columbia 



cc: All Counsel 



4817-6845-6450 



Case 1 :06-cv-01 874-JDB Document 31 Filed 01/1 4/2008 Page 35 of 35 



Bruton. v. MedStar-Georgetown Medical Center, Inc., et al. 
Civil Action No.: 1 :06CV01 874 



■iLAJrlilSl I jjia 1 

(Defendants' Motion to Strike and Opposition 
to Plaintiffs Motion to Amend) 



No. 


Description 


1 


Perioperative record produced by Plaintiff to Defendants on July 10, 2007 listing 
Dr. Amy Lu and Dr. Crago as surgeons who performed the catheter placement. 


2 


Progress notes and physician orders from Robin Rruton's August 19, 2004 
hospital admission, produced by Plaintiff in her document production on July 10, 

2007. 


3 


Re-propounded Interrogatories to Defendants by Plaintiff of August 30, 2007. 


4 


Correspondence of November 6, 2007 from Defense Counsel offering deposition 
dates for Dr. Lu, Dr. Johnson and defense experts. 


5 


Electronic notification of Plaintiff s Motion for Leave to File First Amendment 
Verified Complaint ("Motion to Amend the Complaint") filed on January 1, 2008 
at 1 1 :45 a.m. 


6 


MedStar-Georgetown' s Answer to Interrogatory Nos. 2 and 5. 


7 


Request for Admissions propounded to Plaintiff by Defendants. 


8 


Plaintiffs Deposition at 9-12; 48; 53-54; 84-85; 90-109; 1 14. 


9 


Deposition of Dr. Nitzberg at 18; 48; 53-54; 60-61. 


10 


August 19, 2004 Consent Form. 


11 


Plaintiffs Supplemental Answer to Interrogatory No. 23, filed January 8, 2008. 
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ie ja-i^Tfn6 



card D Other, 



DN/A 






POSITIONAL AIDS: D Wilson Frame 

D N/A UFA Table D Mayfield Headrest / Pins 

(jjn^ t/JT^'^^^^^ ^ Horseshoe Headrest 
kJ^t^ Bean Bag D Prone Headrest 

D Jackson Table 



D Lateral Positioner D Earplugs Placed - 

D Shoulder Roll / Axillary Rofl . D Voss Foam Leg Support 

D Stirrups : 1 



D Chest Rolls 
D Toboggans 



n Comments 



LASER USED: Jgf No DYes TYPE: 
. MR 080020 (6/0^) PG, 1 OF 2 



3S|:iual • 



D Yes Tf=^u. 
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EXHIBIT 2 



1:06CV01874 JDB 




Georgetown 
University 
Hospital 5jp 

MedStar Health 



ash pQSv^AmsrnssiR 

CARE UNIT RECORD 



Document 31-3 



PATIEfpr TEACHING: 

&Mented to PACU Equipment, Routine, Time, 

^Bfocedures Explained 

3%K!0urage Cough/ Deep Breathing 

UPost-op Pain Expectations (i.e., Pain ScaJe, PCA Use) 

3 other 



Dn/a 

Sl-Operative Site 

U other 



VAS Pain Scale: 

0-10 (none - most|}t8ns^) 



1 - ANXIOUS AND AGrWED On REETTLESS 
ORBOfTH 

2 - COOPSRATIVE ORtENTH> AND TRANOUiL 

3 - RESPONDING TO COMMANDS ONLY 

4 - ASLEEP BUT RESPONDS TO PHVSICAL OR 

AUDITORY STtMUU 

5 - ASLEEP BUT BLUSGiSH RESPONSE TO 
■^ PHYSICAL OH AUOrrORY STIMUU 

'^ 6 - NO RESPONSE 



Time 



Adm. 



ift^CL^ 



JSK 



m 



.. ^ i j fci rf . 



ays:^. 



iacct 



rvv?" 






VAS 






H 



ct£. 



Medications (Drug, Dosage, Route) 






&^ 



O Orv-<f 



^CO ^'^"^ 



Qgo^ 



.^b{\< 



vAofv-r 



• yf\DC\^ 




PCA: DNo DVes - See PGA Flow Shee t ^ -ry P . 



VAS 






Uedicalions (Drufft Dosage^ Route) 



-f- 



SL 



2^ 



^ 



RN 



i=^ 



^C. 



1C= 



K<J>fO 




Time 



£dd 




(f^^ii . ^ J^-WX , Ao r>XfK(ji^ \ 



NURSING INTERVENTIONS/ONGOING ASSES SMENT 

— kC6>[v\ OW-^i^ 'A\. 



. ^<<r)\jQ^-H- 



S/y \^d!;.1\C 






^vVjLCy. 



DISCtiARGE CRITERIA 

Bl^spirattons Even and Unlabored 



ETOs Sats WNL on Room Air 
D Order for Oxygen Obtained 



&CJfi^ntationtoTlme, Place, Person, 
Situation or Baseline Mentation Returned 



Bistable: B/P t 20% of Fre-Op 
D Other \ 



D Pain Score Is Less Than {<) 5 and/or 
Patient is Satisfied with Pain Relief 



Surgical Site/Dressing 

D Dry and Intact 
D No Active Bleeding 
D Other 



D Nausea/Emesis Controlled 



nT°^36C 




ble to Move Extremities x 4 
Comments: 



Qi^st Anes. Nursing Stds. of Care Met 
To Room ^^^^g^Sg> l^CKv . 



n Waiting Room Notified . . D N/A 

Report Given to ■^^^Vm'A R.N. 



Date/Tlnne 



[ 2. O^gen via FT/NG/blow-by to maintain Sppz > 95. Wean patient to 
robm air to maintain Sa02 >90. 



* Boarding for Intensive Care 



DN/A 



PACU ORDERS 



™-^ 



K Routine PACU vital sign monitoring. 



3. PainVReiief: 

D Mdnphlne Sulfate 14 mg iV ey/^ry 5 minutes prn for pain, 
Notikanesthesiologist when ciose reaches 0,2 mg/kg 
(calcul^ed total dose for w^ht of kg Is mg) 

n FentanyK25-50 meg (0.0^ - 0.050 mg) every 10 minutes prn 
for pain. Notify anesthesiologist when total dose reaches 3 meg 
(0.003 mg)/}<^caiciM dose for weight of kg is meg) 

Do not administb*n4rcotic if respiratory rata Is <12/minute. 



4. Nausea and Vomltjngr 

D Ondansetron^ mg l\for nausea and vomiting prn. 
May repea^ 1 . 



5. Forced air/warming unit for temb<^5^5^a 



6, Discharged from PACU when: 
D Di^harge criteria met 
D {gniy on order from anesthesiologis') 



7. Additional orders: (for PACU only) 



CRNA/MD Signature 



MB 080.030 (3/03) 
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University POST ANESTHESIA 

Hospital ^ CARE UNIT RECORD 

MedStor Health Page 2 



:PMtiW:M^*^*****^^ 






BtlS094B ^. „ 

BIWTOM I ROBIN D 








NURSES' NOTES: 






W-p^i:i^ ^/U Cfe:"^!^ 









4^ ^.^rU^? 



Oi^ 




ly^gJs 








i^iS. 



CU1\> 






S^SE^^^^^^^^E 




dre^xIUX 



,/\J^. 






1:06CV01874JDB 



MR 080.030 P2 (11/01) 



Qeorgatown University Hospital • 3800 Rasarvoir Road, NW • Washington, DC 20007-2197 
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P 





fee^irgetowB 
, . University 
'HqsKtal|=. 

MedStar'Heah 

/ •■ „; {• k 



PROGRESS NOTES 



'^- i^An*!?!. P-- SAP P- 39 

WA HpTtsvm mS 



U. 2600 VALL 
>,. 08/19/Oi 



Date 



% 



m^ 




^ lyisod '^v>2^ 






g'XTffte 







,au 




J )Cc 



^bp 



{\. flr/l-hi a<aJI^ 4t> ryffi 



i«*svfc&A 



J0&i^ 



:)^ II 



/g-T^^^ g^ Zd ^gT. 



d^h^ 1^0 







lMAhm*^ 



- ^ r^^yi^ 



^ 



r lU4<cil>AAA£'*0 



( ^h*^m/i^^ Mm 



d^\n^ 



JW 




v5 |^ ^U^^ dUf^ qui . 




n^Jro^K^//^J -(aJ^b,$^ nfrrjQr^/>r>^^irry in^-j^^ 



C^ Briz.hr J -fy CvO^m CeM Q>r U c./di^ (^o^ .JA/Uy^ 







^ 



rk 







i:g7/t^f ^mVx^ 




-^fVvn g lAc/ ;ff^- X- Pf-e J^f 



pr:eyo w^oLj\ niUc^ c^l^o^ ■?! ^Vn ^T^ cx\Wo( 



1 



Blf_ 




— jTu ^ 



^^" IV^ r/r>c^?) y^T^k^ri ^ a^y^J ^-kAJcKJ>DlAcu^ 



^fcv ^- 









Iflh^ 



MR 050.010 
(5/02) 
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?^ 



5050;^'}^] hRmoi: 




Georgeto>VB 
University 
Hospital M 

MedStar Health 



PROGRESS NOTES 



r, 



,t 






«>i> \t 






Date 



i^Wc? 








iii«it| n i t i < ' 



^. 



;Qr^<XeyvT£: Lxwy:?~^p lX)oSlLAC^Jtl, 






% 



WK\ 




/.^'Tt^^ywna VL / CWg^ C l^i^ ii^vnoQ ^JvJL^dA^JkD 



iQ .t^A Ca. \X A^^^^L^CSM. M — LJIl 



'hM?^^ 



iQd^QJPl/^ 



lA^/C^vyodpA^ 



(ndlAo4ffedi4^ 



wiocioAab .-fO /OPa^^/^ |/3:l-m^ 



izx? 



fea 



DQ O— 



ISO 



fe^^ 



Ckll^^Oyi^C P^S^ 





\ 



\ 



X 



X. 



\ 



\. 



\ 



\ 



\ 



\ 



\ 



\ 



MR 050,010 
(6/02) 



PW^OfGSRMSiKIIINiiiBilS! 
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GEORGETOWN UNIVERSITY HOSPITAL 

PROGRESS NOTES (continued) 



50508^8 BRUTOK .robk; d 

L A V •• 



) ^ 






r 
f 



*} f 



Date 



g2( 



7/ J 



' ' r ^' i 7 7 J^: ." '■ ■' ' M 



' : 



t , t 




^ 



,:P.; 






' " ^ It - ' jiji ' " ' « "■ — "■■» — ■ " ■—i — i'P " '— -—'I- i w iiiiii m i n . I ..ii M iiiiwiii- I....II..... ■ .11. _, „ - 






? F=^ 



fief 



(OB 2D ^S 



^ 



^ IJ^-^f^^iJU^ — . 







3(tiM 



/.'^WP 












'^t^- (y ^X> ?i Pt 



±^ 






:iii[iOiNa:::RiEjSl&iliWi« 
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GEORGETOWN UNIVERSITY HOSPITAL 

«ii^ iH^h ^n^ ^nu fe^^ M^M JMite ^Mik m. m ^nk jhihii iihiib ^i^ 

PROGRESS NOTES (continued) 



Date 




N 



^ 50508H8 BRUTON .robjn d 

II LU. AMY D BAP f- 39 

f^t 2600 V ALL EX "' (ittAIO f 1 1, 1, Hf> 

■ ; 08/19/04 
M-i — IU306A W* 




A,/A ^ 




P^-^ 




Ij/rvut My Q^CWry\Mi^<^ 





O' -^J'CiA^^m/' 



V/ 



^o^AajuaJt ^^ds^ {TriLAMsl XS. C 



n 






aJo 





\aj.X^ 






lo MN^prirjfr\^i HCpi'J 4d LCud^ J^r^'tU^r. 



h 



d 



\[)-r9yui'^ I ■ /1jL.cJ)is\T 6 ^ i Pas4-uu^^ u.^ H h 




' ' ' ■ v.-^ ■ ■■■ 




rrf\Jl.A blSKAJ-<L^ 




Xlyl'V^ ^C5tX-t PV^Jl'l/ 



V tUM^AxOL-T^T- . 



0? .—^^ ^ 



^ 



i^ 



jP j/Li 






'^^sy 



a 



/^^ hMv) . A± 



u 1*kM 4 6 



'^L-i ^i hjif 



^i-'^^ nA 



hmO. If^J / U■^UJ,i. 



\iocl hiS) (hlG^ ^So) 



(Mi 



\J') h\ ff^ 



MA. 



"^n 73 



■nt 



n.i ' 't-r 



I 



V 



j/ /sJ /./w^y/ 1-^/^ ua ~ i/n^UJl l>j,,.^u^^ ^1 



A//i j/'flt.' ^./^ , rj9j/^/ 



A Dws ^i ^ur jy W cM. iL.v^r Tr flm 



F M .r^/. .^.) A 



M 



IX Siyrrijiul r-Uy 




n/) ,h 



.C^U^tA i//L- 
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50508H8 BRUTON .r^bin d 

L- LU. AMY D BAP ^" 5V 

PROGRESS NOTES P 2600 v aulE tJa.,HALlHilr.L"^ 







MedStar Health 



08/19/04 

M.43 ^^4)06A DOB 



■j;3i'jy. -ilfcr^i^^ir^''! 






Date 








^KsH 



c^S' 



/K/-^ cUh^^^^/-^ 



ikie^p /'/a&Pj' oALc^u^ c^/^ p(hJ^ 



^(,,.r ^.^ i,m^ 



-J^M^^f — ■ ^ — " ^' — ^ 



^jSc^^ 




' ^jTCL-^-^c.^ 








d/^ ^^^/-g Q^>£/^ 



<?^ ^^ pj /*^ " » ^ 







'inxy\^^ 









GteiA. Ai?C>;c3 



UoP=3^6rc: 
Mr-aT -- ?<?p cc 



pop. 



CTA© 



^ss. : ^ 



pT iSy^X Ok ^A kA/\^ 



bv(r •" r^ a^<x.4^ofcg ^^t:lg:n>Li?v 



Abd Y-v-^ (g) 



LoK^lo'i 




< l-»ll.- I 



M/[o ^ g^F-P gtp pp GctA-cler p^A^ovvvt^wi- 



p/x.J-v/?^ ^136? <0^m.:Al^ . ' / /i.vv ^;^^c^? A>-v-3 






-:7 



(Mf^/tuP 



f4R 050.010 
(6/02) 



FiK^lSlRSilSlSssNiiMliiiS 
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GEORGETOWN UNIVERSHTY HOSPHAL 

PROGRESS NOTES (continued) 



S050S^8 BRi'TOi; .robik d 

^- . 1 ' 3 frJr? f^«- 



iJi 



^^^^4^ .^^. ^ 



X 



^t-^e^ <g^'g-c^':^c^</3^.tf^ 



— *^r 





y 



2fe|g-| -£ 



JH5 







rc0A\ 



al'' MGiT d I r'pd@. mi/ryyu^ai^f ^m^5i^ s/nc^ 



^fA<:^.j^^/L (^BM ffi>R^-fus; 



37^/3/. 



Il^l ^^ /g- ^. RJ\ 13^/90 



A^<^X5 



M^ 



crAi 






Ai£ 



!^^ Jo S sl^ ?h^ Q^H/i^ff^r^ ^lareYviMAi c ^n.J-ixJ 






K,Q: ( /"./n/t^ -f?-} ,iio.^w. r'/rvi /9-i^^ ^'faAJr/Aj 



....J..._ .^^-^ *f 



zj^LCcnxv 



A)A^b\AMkoy^ 




liftioiGiFiliPiiaiiiiw 
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GEORGETOWN UNIVERSITY HOSPITAL 

PROGRESS NOTES (continued) 



o / 



cu I uo /i 



I '. 



0\j J 









* f \j ^ 



Date 



■1 



'^'i\\o\ 



f^t A/:^y:lflnri/;/V1 



^<x.'V\ 



Oi /^b7:rt>c rcU£/w^.|>fa>^ a^.p{y?A:^A<i .-fyrmo FDO^i^^ 



? ,M^9nAjg.i^. @9kv^# PMu.-^ Td^ cu;). 



fton- 3B^ tuf^ r>3.'2'?'^2.'0 






/^;i >?^ (£) {,o&r qri>f 13/? 



-^ At atA.vc(i_Q(. aAjpiAfy:hjiTy) ZT) p^kn^^^^u^J-bclAjj 



"^ f /.L>w Per^J\^ Cy 



_2 L-pA/^t (xjnn^/t^QqiAy 



^^ i/^'i 



cr^ ,L\^ :iGUj-j(z 



^ T3 AfJd^j^di/m 



5ifro4H 



^/A ■ O N xircdc^, Lejit^Jcyit ^s-he^ard^^ 



c3 V- hcu^iett^ ^ 4 \A/Ses 



A 



^4 . ^^ r^^. G^^ 



^ ^W>rMxf7_ 



**\t*. 



x2e, 



Ca> clta>f4/UcL^<^ 



(£>U*^ 



T^teO 



|<^*^ W^ 



gfack. - Sd)^ -^ A\'S.Vrv>iLn tP 



(vW^tnVP^ii^M^ii^ri 



f\p> in^n tUo 52:, 



■Mt***h&Miipii 



CqaJt- QjfvM W*!^ 



ia^ 



ni? vO 



^^onr fi..^^^ c^y.-, 



i>rvr i iLr^ 



AU^ 



tLtVVl. 



W(P**^i*»*-P^*'i«i' 



^I^RiOiGiR#PSiS«iSNi®lP'Pll 
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Georgetown 
Unrvemty 

Hospital ^ 

MedStar Health 



PROGRESS NOTES 



* * ' t 



* " * 



■'. jt» i^ C .. 





Date 



^v^ 








U U J U 'J • *; ^ rt L« J •«> 




.1v 



AF^i^iQoe. Isocc^ yt;p/^n^d^ cfifJx^^d lf j I fiJm^ 



Oteivi u>^ plAC^ 



T^^gg^ \/^5 



l>^tU1A*>^ 



"£> r^ ^ O 



/24lZ{2. 



GfA 




]djUMM£Uid C</ frzTmlp^fsKi^ azj^ © &s ^ioToci/^Guxvn /n p6u 6?^ 



l-jOc9 




. /-^__ e^vEEJ'*^ btz<l>vA -^ feu;) ^w^/ lYVXiAH^ ^:>6'CL 



-7 ApAr 






-,-> Vii^- 6y^ 



fVurwuh^ ^P- 



(AModAj-^.^ 



(^I'pi j\fJdsindutn' 



SfiThinrt 



Gram Shun • Mcde^-a^e, G f rod%^ fr^f^Oji rtt^e. G^^*- mrC/ ^ lY&Cs ^,^rar-f. ^YrMn e? 
t^mn^ s4ath: fr.lu jffd*ac rode ff^fi^lA- jyVW. 

(^C-df . . : 



C/GC ^/^Cycfp) 



n^t ^(Mpnrlo^vvn . 



"Thofl.'fc BfcSl 



^ c^>frur> OvGf'pL 



^^tj ukfj^ryni ^/Tn.jM^. fpLS 




f\\9 " SdiOic ^ — 



7^^!?=^^ 



kic^^ 



Mi 



4-s<iir 



ijokk Q^V^V?^ 



MR 050.010 

(e/02) 
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r t i 






H^n» 'n, 



I • 



)^i 



G7I3 p^lup. r£y>y PN 







tu 



V- V J V U O ij .y' 



{u/£!6. Le,y( 




p (<H ^ 



fyqiz 



/rj 










/WS^' f9da{*a 






•JQ. 









p X4^' a/A^dke. plfA^ m^ttf]L 



m ■■■— ^^^^»^^^w^ ■ 1^^^^^. ...... ^ . ^ ^ ^ ^ 









LH 2 ^ . 



^.' 3^ ypQ^a(ci,f^m^lL &/f> Pbca4hf:k>rf,lac^ ^ trs'frrSM6 



'■ 



F"'(D Ctnrhinue. A^jL 'Cjfjr^ >7W/ 



(^J Hb jnr/ay - Utn^ f(f7HA/ /i •H\4>/^^^ 



(^ V^C-^'^ 



0) Cl&.MTi-fi-r.ow 



^\ Add 



^^hjifwnfiii 






^^ 



"hiArsMrbA. ^ftgyt 






^^^^\ 



Oovtt 






■9 



m^p^*^'~J 



t/u_^ 



M^ 




fpg^v^g^cOP, ^ ki^ ^f(4u4l;CA 



,P|,RlQlG|R|ElS|Sliillii« 
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GEORGETOWN UNIVERSITY HOSPITAL 

PROGRESS NOTES (continued) 



SO SO li 4 8 d R 1,1 r '; 



'i ?•• y 



f \ 






Cf 



1' 






Date 



qh|p^ 



^'?«> 



*.^,-4i- 



U V I 



- -» i V ^ /^ 



f^i Actde(^du>^ 




'y 



Ac Afap»/-g. -Ptrg-feL-JrS gVi€ feiUS fe>C^7fer% ^K|u . 0-^MS»naz_ 



il|gm )a£t iWnlc^lA-f 



AP vss 



Pra//l' i^fx^Lri-. 



A^0X3 



ffciii Y*»' *fii0iii0m 



CrA(B 









\P : S^ 




% 



Felut-r 






PlfC £u/il. j^TPM 



IPu^^.^ P,^^.Ab.C.^ 



Fo$^iJoljL 'PR-'fadOi^ .^^ ^ hjpnj.r.icofHJ pe>S3 



^^ 



j^7^g^u>h>A<M. pps>s g^ rP^r±Tjisrs 



°J''-x**^0 




M^V 's.s 



^5&> AlCLir..-VV0n^ 



Q^c?- ^p4v ^ ckv^^^^ <^Ol^t ^C 



7 



'"f ^ ^U^y' 



tc*» rv> 



^9- SVtJU 



Qui ^c^o^P.^ CX Sc.xr^ 



■ IV 



AAVxVryr 
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50S0848 
BRUTON .ROBIli 
OR' tU^ RHy D 




73L. 



:-<-c^ 



USE BIACK INK BAaPOINT PEN - PRESS FIRMLY: CANCELATION OF ORDER SHOUUD BE 

nuQATinM np nancR AQ WPH A*? DOS? AND INTERVAL WHEN DURATON OF ORDER S NOT INDICATED, THE HUbrl lAL& o\\jr 
ORdIr POlPcY X be APPuia ALTOORiA^^^ GENERtCAltY EQUIVALENT DRUG UiMlESS IT IS WRITTSN THAT 
NO OTHER BRAND IS ACCEPTABLE. ___„_ 




ORDERS 








- '^^^ C_A'Sit.v\? 



± 



C-O 



aj ckaA 



^ f60^ 



0£cchib:j 



^ 



U)hd^ 






S&O^ r^^ bed ■ 



aM>^ -/n Mc»aA^I^O^\^ /^^^ -hrUAallt 



/4uv 














OdO 




Mnf^ire. ?Wrv^ aV QS-" pvA ^i^-V O 






'8-0/ 



AM: 






-^ 






J— 



/■7v UuJ- l)'^^ 



^i iY '09-^6. 



bd'Nar'usiTHis-SHliifuNuipfl 




MR 170.030 (12/00) 
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*:j:*****:t:**:*:**:m:***:t:* *********** 



USE SLACK fNK BALLPOINT PEN - PRESS FIRMLY; CANCELUTION OF ORDER SHOULD BE WRITTTEN AS A SPECIFIC NEW ORDER, INDICATE 
DURATION OF ORDER AS WELL AS DOSE AND INTERVAL, WHEN DURATION OF ORDER IS NOT INDICATED, THE HOSPITAL'S STOP 
ORDER POLICY WILL BE APPLIED. AUTHORIZATION IS QrVEN TO DISPENSE A GENERICALLY EQUIVALENT DRUG UNLESS IT IS WRITTEN THAT 
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Drug Allergies ► 




u^ 



or; 6 2^^ 



USE BLACK !NK BALLPOINT PEN - PRESS FIRMLY; CANCELLATION OF ORDER SHOULD BE WRITTEN AS A SPEaFIC NEW 0^^^^ 
DURATION OF ORDER AS WELL AS DOSE AND INTERVAL WHEN DURATION OF ORDER IS NOT IND CATED, THE HOSP^^ 
ORDER POLICY WILL BE APPLIED. AUTHORIZATION IS GIVEN TO DISPENSE A GENERICALLY EQUIVALENT DRUG UNLESS IT IS WRfTTEN THAT 
NO OTHER 8RAND IS ACCEPTASLE. _______^ 



Date 



w. 



Tlitfi© 



Lz::!. 



-^ 



^ 



- Vf=r,U /hK S0>^ rV 



ORDERS 



k^il T \ 



rM~^ 



^Cq, 




1-0/^ 




-|^ ^O rnc^ /\/- (IJJ^ y 



InoM 






C.^jIjo. a)! irW^ 



bo NOT USE TH'S SHEETfiiNLESSiifRED; NUMBER^^^^^^^ 
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LU, AMY BAP F- )9 



H4} M4)06A DOS 




USE BLACK INK BALLPOINT PEN - PRESS FIRMLY; CANCELLATION OF ORDH? SHOULD BE WRTON AS A SP^^^^^ 

nMQATinij nc nnncn 45 WPM AS DOSE AND INTERVAL WHEN DURATON OF ORDER S NOT NDICATED, THE HOSPITALS STOP 
ORDER POlPcY wE BE APPula AITO0R12A110N (S S TO DISPENS^^ GENERICALLY EQUIVALENT DRUG UNLESS IT IS WRITTEN THAT 
NO OTHER BRAND iS ACCEPTABLE, — 



ORDERS 



Ub\' olauifmf' 




'^ sJxi/cf^ Oy-'^ ' 










pha/x-^'^sCer^^ 



■\o^ 




^^xyt M^Q 



^a?d -fet^ mP(^ (i %f 




MR 170.030 (12/00) 



MEDICAL RECORD COPY 



^LmHtix 



1:06CV01874 JDB 




JmSBBBk 













1 :06-cv-01 874-JDB Document 31 -3 

eorgerown 
University GEORGETOWN UNIVERSITY HOSPITAL 

Hospital H 3800 Resefvoir Road NW. Washington. DC 20007 

PHYSICIANS' ORDERS 



MedStar Health 



Drug Allergies ► 



.^^k^%^mm^Tl\., 



'-'j- 



2600 VHLE 

Kn H^)06A DOB 




_HYATT5VILL MD 



^j^^ 




USE BLACK INK BALIPOINT PEN - PRESS FIRMLY; CANCELLATfON OF ORDER SHOULD BE WRITTEN AS A SPECIFIC NEW ORDER. INDICATE 
DURATION OF ORDER AS WELL AS DOSE AND INTERVAL WHEN DURATION OF ORDER IS NOT IND CATED, THE HOSPI^^ 
ORDER POLICY WIU BE APPLIED. AUTHORIZATION IS GIVEN TO DISPENSE A GENERICALLY EQUIVALENT DRUG UiMLESS IT iS WRfHEN THAT 
NO OTHER BRAND IS ACCEPTABLE. ^ 



Date 




\ 



^rfc 



Time 



15^ 



^ tYxOiphjUiAZi -fo 



Ofn fOMA 



v/.Q.rf ..& iOrS 



mfxxm 




lA^O 





C:^\uJ2£a^ 



Wq ^4 o B v oh^ M^s 



r sf: >m.AlJ^^ Uh '^?Tt^ "^^fco 



Wh 



r^v 



r^ 



KX-<~-^ 







V-y c^ 



P.U L//7.^,-^L^ h^^ 



<9 



7 ^-W 



ia^Ki^ymm 





Z 




yA/xfT cadJ^ 








iU- 



KAr— ' 



DO NCn- USEfTHIS SHEEIUNIIESS AlREDlNUiyiBERISH^^ 
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LU. AMY 
2600 VAIL 

HA) M4 30frA 




USE BUCK INK BALLPOIMT PEN - PRESS FIRMLY; CANCELUTiON OF ORDER SHOULD BE WRITTEN AS A SPECIFIC NEW ORDER, INDICATE 
DUHATON OF ORDER AS WELL AS DOSE AND INTERVAL WHEN DURATION OF ORDER IS NOT INDICATED THE HpSPITAL|^ STOP 
ORDER POLICY WILL BE APPLIED. AUTHORIZATION 13 QIVEN TO DISPENSE A GENERICALLY EQUIVALENT DRUG UNLESS IT IS WRITTEN THAT 
NO OTHER BRAND IS ACCEPTABLE. 



Date 



Time 




C^jf Mil , M? 



ORDERS 



r^<g/y 



r /Trri rrfy^ 



f iyppr^fca lpnni ^l. 



C'OrvJlfj(^ Si^aloi^ 



V M ^ • y V/ ? 



^rJiv/hj •• Alt- /if bed, .?,<; 'hfrraH'd 



/ifur^inn : Is ahcf g 



tn. 



fYf- h5 'A/V.S 50 m^ 



LARS' rihe/n \n QAM. Pr^^\l jfi m 



Cn\l Itn. 'if S^i>fi,D 




A 



V 



c t (jfm i ) ^ i.ii rr!!i J f .iJ r\y 



iK ^ v m 




V v<\ 






Mn- 



^[0 p^^^ 





-csi:^— 






►u. 











4 ^ 



P^ /?>^:h 



4iMji^ 



.^yn;gtt/vgl 




'D 
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% 
5 



USE BUCK INK BALLPOINT PEN - PRESS FIRMLY; CANCELLATION OF ORDER SHOULD BE WRITTEN AS A SPEOTICNBW ORDER, INDIM 
nnSATiAM Ap nSnPR 4^S WELL AS DOSE AND INTERVAL WHEN DURATION OF ORDER IS NOT. NDICATED, THE HOSPITAL'S STOP 
ORDER POLICY W?LL BE APPuf D AUTHORllvTION IS GIVE^^^^ EQUIVALEn/ DRUG UNLESS IT IS WRrTTEN TOAT 
NO OTHER BRAND IS ACCEPTABLE^ ____ 



Datei 



Til 



!k 



H C/^CA^ 



ORDERS 



im\ \^c^di^ 



...■-^ 



((. 



9 



/ :/ 



Tl^ 



m^. 



/(jh ■> ■ 



L2l 



^v 



///I i^ 



Tf 



T 



'cii_USl 



mcum 



qjiij oO'^-'- 



IM 



m li. 



OM^ — ^ 



U 



^-> ^- -^-H / 



LidijL^ 



O uJrda^ 



I ^r r 



hrifrf) ICj 



^Dt),^NMusi:TWfessiElluliisl^^^ 
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/•*. 



I.' •• 

* f. 






)LL MO 



f!4) tU)06A 




USE BUVCK INK BAOPOINT P„^, ,- /BESS gRMLY; fAj^EU^TION OF^RDB^ S^^^^^^ 

8HSfR"poL°cY ^^^^%?Z^.^flS^rm^¥^nlo'^i?t^^^^^ drug unless it is written that 

NO OTHER BRAND IS ACCEPTABLE. ^ — 



Date 



IIi2 



r 



Time 



ORDERS 



f^ 



'UK 



tOJtx 



^ 



^=P4^ 



WO^CL 



17^ 



Iia^d. r^np^M, t-yO 4^-^)4 '^■- 



T^yc^vzy 



^o 



-ja 



lA^t^ — IV . r^^ 



ES 




%l^ 







c. [}.'}} j M . r.^ o. ^^ (^ 







■j ^fV 1l^"'n>^5^.wia^/^/ f7/^(0^/^/g 



c^ 



'/^. ^/" ■/ 7/-/7 



:7t^ 



^^^ 



" ^' ^' a r 



- ; )-Tv- -x-.;^/^/.4;fe7X : 



^U'^'-rMat^ ^ 




rAx...C7fiX" ^/?/ fiOAAPH^ 



y^Hy ^-^^^J -^^'^ ^-^^ 



ri/", rrv}4^ir- / i^n^. 







Oa^/t^^ 




:bo:NOT:usEgHi&iSiiEiyNi|ESiiiR^^^ 
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USE BLACK INK BALLPOINT PEN - PRESS FiRMLY; CANCELt:AT]bTl bP Offo'ER tf(6t}LD ^^^W'RITT^'A'S 7\ SPECfrit 'NEW ORDER, INDICATE 
DURATON OF ORDE^^^^ AS DOSE AND IT^^ER^^^^ WHEN DURATION OF ORDER (3 NOT (NDICATED. THE 

ORDER POLICY WILL BE APPLIED. AUTHORIZATION IS GIVEN TO DISPENSE A GENERICALLY EQUIVALENT DRUG UNLESS ^IT IS WRITTEN THAT 
NO OTHER BRAND IS ACCEPTABLE. 
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Georgetown 
University 
Hospital ^ 



GEORGETOWN UNIVERSITY MEDICAL CENTER 
DEPARTMENT OF PHARMACY 

PARENTERAL NUTRFTION ORDER 




pS ^|^^7 



MedStar Health 

Sm Rave rsB Sld& for Geaerai Ordering Guidelines 

« Orders must be written dally and are 
DUE IN PHARMACY BY 11:00 AM 

♦ If TPN not available or runs out. 

hang Di^at ml/hr. and notify MD. 

• Indication for TPN/PPN {check all applicable) 
D Failed T.F. 

D Ileus D Fistula 

D Obstruction D Malabsorptlon/Diarrhea 

n Pancreatitis D Other 



CURRENT LABS: 



IL 



r* X**'. 



]^h 



^^ 



103 





ALB 

Ca "li^ 



Pq4 fe>'i 

Tng 




• Patient - weight: 

• BAG NO 



Kg 

(one bag/day) 







FORMULATION: (check one) 

PERIPHERAL LINE: (Peripheral Pan^nteral Nutrition) 
d PPH: 4% Amino Acids, 7% Dextrose, 
40g Protein/L. 0.4 Kcal/ml 

CENTRUM- LINE ONLY: (Total Parenteral Nutrition - TPN) 
Jflk. InltlaiyTransitlonal: 
/^4% Amino Acids, 15% Dextrose, 
( 40g Prol9ln/L. 0.7 Kcal/ml 

For patients starting TPN and/or transitioning to other 
feeding modalities. 

D S. Standard: 

5% Amino Acids, 20% Dextrose, 

60g Protein/L 0.9 Kcal/ml 

For patients on maintenance TPN. 

ft ' - 

n C. High Concentration: 

S.5% Amino Acids, 25% Dextrose, 

55g Protein/L. 1.1 Kca!/mi 

For patients needing concentrated nutrition support 

D D/Speclal Formulation: 

% Amino Acids, max. 6% 

% Dextrose, max. 35% 

Note: % Amino Acid, % Dextrose {BaMd on TPN/PPN Volume), 

VOLUME: 

V 



ELECTROLY+ES/ADDrnVES: 
(order per day) 



RECOMMENDATIONS 

(for DAILY Infutlon) 

TOTAL: 



Na-f Chloride 

K-f Chloride 

K-f Phosphate.... 
Na+ Phosphate. . . 

Mg-H- Suifate 

Ca-w- Gluconate . 
Na+ Acetate...... 

K+ Acetate 

Multi-vitamins .... 
Trace Elements . . 

Insulln-Humuliri-R 
Other 



M 



10 



mEq/d 

, mEq/d 

mMot/d 

mMol/d 

\ mEq/d 

/ L/ mEq/d 
___„ mEq/d 
mEq/d 
ml/d 
ml/d 
units/d 



L 



^ 



Su09e«ted 
Initial 

Na + 60 

K-f 20 

Po^»" 15 

Mg + + 8 
Ca + -f 4.5 



Range i^ei&e^ 
on Lab Value) 

(0-230) mEq/d 
(0-120) mEq/d 
(0-45)mMot/d 

(0-24) mEq/d 
(0-15) mEq/d 



10 ml/d 
1 ml/d 



TPN/PPN 



20% LIPID 

(1 ml = 2 Kcai: 0.2g Fat) 
(Upld will be added to TPN bag) 



Final Volume 



ml 



mi 




I 



ADMINISTRATION: (Standard hang time Is 

between 6pm-8pm) 



I ■ w^i^mpa^^rt 



™ContInuou8: In^ Over 24 Hours 

/ Rate: S3 ml/hr. (final volume • 24 hours) 



m! 



(TPN + LIPID) 




MONITORING: 

Upon starting parenteral nutrition, please order the following laboratory 
tests. 

• Basic Metabolic Panel (Pius Ca, P, Mg to be performed dally except 
fi/fonday and T/iursday^— re-evaiuate when patient is stable. 

• Comprehensive Melaboiic Panel (Plus Tng, P, hAg, and Prealbumin to 
be performed every tJlonday and Thursday). 

• 24 hour urine coliection for UUN and creatinine clearance every 
Sunday. 



D Cyclic: Infuse Fina! Volume Over ™__ Hours 

Start Time: \ D a.m. D p.m. 

Rate: Infqse mf/hr. x hrs. 

then ml/hr. x hrs. 

theh ml/hr, x hrs. 



SIGNATURE 

Date. 




Dr.'s Signature 

Print Name U> i^ ' 

Pager No. 6^^-^ ^^^3 



T^ M/^THU ^ 
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^ PHARMACY EXT.: 4-3774 
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CT/IVP REQUEST FORM 






lltf ^HMfflmlff 




Clinical history and indication for study: 39 ^arpfd-f^^alt, w/ fr'^Kb ^ sty,^fl L>^^l nb^^^gy, y^ 



Examination requested: dt Atg^iOvWh If RIu!< O ^ , 1 V/ '^(^ ] weight: 



(PEDS ONLY) 



Kg 



D With IV contrast Q Without IV contrast 



EMERGENCY STUDIES 

In my clinical judgnnent, the need for CT with IV contrast |s emergent for this patient. 
The patlent^s clinical status does not allow delay in order to obtain current BUN and Creatinine levels. 



M.D. 



■t>>L 



If IV contrast is requested, please answer the following questions: Yes 

A. 1. Does the patient have a known history of allergy to IV contrast? If yes, describe type of reaction? ... D 




B. 




2. Does the patient have asthma or other allergies? , ...,..., , □ 

3. Has the patient received steroid pretreatment? Q 

1 . Has the patient received intravenous contrast within the past 24 hrs (CT, Angiogram, IVP, etc.) fu H ^ 

2. Does the patient have a history of Diabetes Mellitus? , □ [x 

3. Is the patient currently receiving Glucophage or Glucovance? If yes, this medication must be .... . %] "W^ 
discontinued for 48 hrs. after IV contrast administration. Renal function must be tested before ^ A 
restarting medication. ^ ^ 

4. Does the patient have a history of renal failure? , , . , 

5. Does the patient have a history of contrast induced nephropathy? 

6. Is the patient on Dialysis? , _ ^ 



If there are special instructions or consideration you wish to communicate regarding the performance 
of this study, please describe: 






SIGNAJURB-OF ORDERING PHYSICIAN 

PRINTED Name of ordehinq physician 




(^Ip^-^OtL^ 



Technologist: 

BUN: ,5'C? 



Creatinine: /3.. T 



Date/Time Drawn: ^jo^j h^ ^'JS'AM 
comments: ol^^^ 'S l-^'^^l 



PAGER/PHONE NUMBER 



TMR 100.075 H/02j 



Tech. Signature; 




Gaorgelown University Hospital « 3800 Reservoir Road, NW 
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PARENTERAL NUTRITION ORDER 



Filed 




age:27of27 3< 



1 , 
I 



MedS tar Health 

Sm B&)ms» Sfeto for Gwnoral Orctaring Guidelines 



• Ordera must be written dally and are 
DUE IN PHARMACY BY 1 1 ;00 AM 

• If TPN not available or runs out, 

hang D,g at — , ml/hr. and notify MD, 

• Indication for TPN/PPN (chock all applicable) 
n Failed T.F. 

D Ileus D Fistula 

D Obstruction Q Malabsorptlon/Dlarrhea 

D Pancreatitis D Other „ 



• Patient - weight: 

• BAG NO 



™Kg 

(one bag/day) 



FORMULATION: (check one) 

PERIPHERAL LINE: (Peripheral Parenteral NutrlHon) 
b PPN: 4% Amino Acids, 7% Dextrose, 
40g Protein/L. 0.4 Kcal/ml 

CENTRAL UNE ONLY; (Total Parenteral Nutrition - TPN) 
D A, Inltlal/Transltlonal: 

4% Amino Adds, 15% Dextrose, 
40g Protein/L. 0,7 Kcal/ml 

For patients starting TPN and/or transitioning to otfier 
feeding modaiities. 






^ B. Standard: 

5% Amino Acids, 20% Dextrose, 

50g Protein/L. 0.9 Kcal/mi 

For patients on maintenance TPN, 



D C. High Concentration: 

5.5% Amino Acids, 25% Dextrose, 

65g Prolein/L. 1,1 Kcal/ml • 

For patients needing concentrated nutrition support 

D D. Special Formulation: 

% Am]no Acids, max. 6% 

_ % Dextrose, max, 35% 

Note: % Amino Add, % l^xtrase (BauBd onTPN/PPN Volume), 



VOLUME: 

TPN/PPN 



/Sod 



20% LIPID 

(1 ml =s 2 Kca}: 0.2g Fa!) 
(Lipid will be added to TFN bag) 

Final Volume 



.^M 



ml 
mi 



009 



(TPN + LIPID) 



ml 



MONrrORING; 

Upon starting parenteral nutrition, please order the following laboratory 
tests. 

• Basic Metabolic Panel (Plus Ga, P, Mgto beperfonned daily except 
Monday and Thursday) —xB-B^aSuaXB when patient. Is stable. 

• Comprehensive Metabolic Panel (Plus Trig, P, Nig, and Prealbumin to 
be perfonned every Monday and Thursday). 

• 24 hour urine collection for UUN and creatinine clearance every 
Sunday, 



f: 



CURRENT LABS: 




ALB, 
Ca . 
nrig . 
Po4. 
Trig, 



ELECTROLYTES/ADDmVES: 
(order per day) 



Na-f Chloride . , 

K+ Chloride 

K-f Phosphate.. 

Na+ Phosphate. . 

Mg+-^ Sulfate ... . 

Ca+-h Gluconate 

Na+ Acetate 

K4 Acetate 

MulH-vitamins ... 
Trace Elements 
Insulin-Humuiin-R 
Other 



770 

is: 



RECOMMENDATIONS 

(for DAILY infU9fon) 

TOTAL; 



mEq/d 
mEq/d 



pi 



« mMot/d 
- mMot/d 
. mEc|/d 
. mEc}/d 
. mEq/d 



. mEq/d 

/. P m(/d 



Suggested 
Initlat 

Hb. + 60 

K-f.20 

P0h-".15 

Mg + + 8 
Ca + 4- 4.5 



Bang9 (Based 
on Lab Value) 

(0-230) mEq/d 
(0-120) mEq/d 
(0-45) mMot/d 

(0-24) mBqfd 
(0-15) mEq/d 






'■■7^ 



ml/d 
units/d 



L 



lOmt/d 
1 ml/d 



ADMINISTFIATION: (Standard hang time Is 

y between 6pni-8pm) 

ig Continuous: Jnfuse Over 24 Hours 

' ^^^^'^ ^-^ ml/hr. (final volume - 24 hours) 

D Cyclic: Infuse Final Volume Over . . Hours 



Start Time; _ 
Rate: Infuse 

then™. 

then — 




— na.m. D p.m. 

™ ml/hr. X hrs. 

-ml/hr. X hrs. 

-ml/hr. X hrs. 



SIGNATURE 

Date: 



Dr.'s Signature 






Print Name AfH^ I AAf^X tJlM 



Pager Ho. ^ 



MR 180-120 (4/01) 



WHrtE - CHART 



CANARY - PHARH^^CY 




'O^ PHARMACY EXT.: 4-3 




i^r^iiir,UJV.^tfi...j^u^jii,t.N^.4!^jii^ 



1:06CV01874 JDB 



Case 1 :06-cv-01 874-JDB Document 31 -4 Filed 01/1 4/2008 Page 1 of 2 



.DyvirliJDi 1 J 



1:06CV01874 JDB 



Case 1 :06-cv-01874-JDB Document 31-4 Filed 01/14/2008 Page 2 of&g^ 1 ^^ 1 



Craig Brodsky 



From: SF Cargle [sfcargle.esq@gmaiLconn] 

Sent: Thursday, August 30, 2007 11:12 PM 

To: Craig Brodsky 

Cc: sfcargle.esq@gmail.com 

Subject: Bruton v. MedStar Georgetown Hospital et al. 

Attachments: CASE # 06CV01874 PLAINTIFF INTERROGATORIES TO DEFENDANT DR JOHNSTON 

Revison.pdf; Case # 06CV01874 PLAINTIFF INTERROGATORIES TO DEFENDANT DR LU 
Revision.pdf; Case # 06CV01874 PLAINTIFF INTERROGATORIES TO DEFENDANT 
HOSPITAL Revision.pdf; Case #06CV1874 PLAINTIFF SUPPLEMENTAL ANSWERS TO 
DEFENDANTS INTERROGATORIES.pdf 



Good Evening! 

Attached are the revised Plaintiffs First Set of Interrogatories to all Defendants, and Plaintiffs 
Supplemental Answers to Defendant's First Set of Interrogatories 
Have a good holiday. Please give me a call. 646.234.6251 

Regards 

Spencer F. Cargle, Esq. 

Cargle & Associates 
Attorneys at Law 
67 Wall Street, 22nd Floor 
New York, New York 10005 



Telephone No. 212.709.8045 
Cell Phone No. 646.234.6251 
Direct Fax No. 609.371.0585 



This e-mail and any files transmitted with it are confidential and may be 
subject to the attorney-client privilege. Use or disclosure of this e-mail or 
any such files by anyone other than a designated addressee is unauthorized. If 
you are not an intended recipient, please notify the sender by e-mail and delete 
this e-mail without making a copy. 



1/11/2008 
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GOODELL, DeVRIES/LEECH & DANN, LLP 

Attorneys at law 

one south street, 20th floor 

baltimore, maryland 21202 



TELEPHONE (410) 783-4000 



Sdsan T. Preston 

sth@gdldlavv.com 

Writer's Direct Number 

410-783-4025 



Facsimile (410) 783-4040 

1351-14 



November 6, 2007 

VIA EMAIL: SFCARGLKESO(a)GMAIL.com 

Spencer S. Cargle, Esquire 

Cargle & Associates 

566 Edison Drive 

E. Windsor, New Jersey 08520 

Re: Bruton v. McdStar-Gcorgetown Medical Center, Inc. 

Dear Mr. Cargle: 

I am merely writing to follow-up on Ms. Bruton's deposition. We have not heard 
from you concerning a date on which she might be deposed before November 22, 2007. 
As we advised, we are willing to take her deposition in her home or a location nearby if 
more convenient for her. We need to receive dates from you promptly as our calendars 
are fast filling up. 

Additionally, as we discussed, we do want to take Dr. Nitzberg's deposition. As 
you know, the Court ordered that we should cooperate on scheduling this deposition to 
take place before December 14, 2007. We would be more than willing to go to Dr. 
Nitzberg's office, or, if he prefers it not to be in his office, we can arrange for a place in 
Summit, New Jersey. It is customary to start with the dates on which the doctor is 
available so that we can coordinate our calendars. For your reference, we are available 
November 23, 28, 29 and 30, and December 3, 12 and 13. If the doctor has other dates 
which I have not listed, we can work with our calendars. We will reimburse Dr. Nitzberg 
a reasonable hourly fee for appearance, not to exceed $500 per hour. 

You have not requested a date on which Dr. Lu or Dr. Johnson can be deposed. 
Nonetheless, anticipating that you may want to depose them. Dr. Lu is available to be 
deposed the morning of December 6 or the afternoon of December 7. Dr. Johnson is 
available also on December 7 and December 1 1 . The physicians cannot hold these dates 
long. Hence, I would ask that if you wish to take their depositions that you let me Imow 
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Spencer Cargle, Esquire 
November 6, 2007 
Page 2 



whether one of these dates works for you. If I do not hear from you by Wednesday, 
November 14, 2007, 1 will presume that you do not want to take the depositions and 
advise the doctors not to hold these dates any longer. 

Finally, while you have not requested the depositions of defense experts, Dr. Karp 
is available to be deposed in Boston at his office December 19, 20 or 21. Dr. Klassen is 
available to be deposed in our offices in Baltimore 1-4 p.m., December 10, 11 or 12, and 
Dr. Bowers is available for deposition on December 11, 2007 at 5:00 p.m. in his office in 
Bowie, Maryland. Should you choose to depose these witnesses, you will be responsible 
for reimbursing them for their time. 

Please advise whether you wish to depose these witnesses as they cannot hold 
dates for deposition indefinitely. 

Very truly yours. 




Susan T. Preston 



STP/cmlc 



902897 
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Susan Preston 



From: DCD_ECFNotice@dcd.uscourts.gov 

Sent: Tuesday, January 01 , 2008 1 1 :46 AM 

To: DCD_ECFNotice@dcd.uscourts.gov 

Subject: Activity in Case 1:06-cv-01874-JDB BRUTON v. GEORGETOWN UNIVERISTY et al Motion to 
Amend/Correct 

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT 
RESPOND to this e-mail because the mail box is unattended, 

'^^^NOTE TO PUBLIC ACCESS USERS*^'^ You may view the filed documents once without 
charge. To avoid later charges, download a copy of each document during this first viewing, 

U.S. District Court 



District of Columbia 



Notice of Electronic Filing 



The following transaction was entered by Gargle, Spencer on 1/1/2008 at 1 1 :45 AM EDT and filed on 

1/1/2008 

Case Name: BRUTON v. GEORGETOWN UNIVERISTY et al 

Case Number: l:06-cv-1874 

Filer: ROBIN D, BRUTON 

Document Number: 30 

Docket Text: 

First MOTION to Amend/Con-ect Verfied Complaint by ROBIN D. BRUTON (Attacliments: # (1) 
Exhibit Proposed Amended Verfied Complaint)(Cargle, Spencer) 



l:06-cv-1874 Notice has been electronically mailed to: 

Craig Stephen Brodsky csb@gdldlaw.com, dxd@gdldlaw.com 

Spencer Frederic Gargle sfcargle.esq@gmail.com 

Susan T. Preston stp@gdldlaw.com 

1:06"CV-1874 Notice will be delivered by other means to:: 

The following document(s) are associated with this transaction: 

Document description;Main Document 

Original filename:H:\GASE # 06GV01874 PLAINTIFF MOTION FOR LEAVE TO AMEND 

VERFIED GOMPLAINT.pdf 

Electronic document Stamp: 

[STAMP dcecfStampJD-973800458 [Date=l/l/2008] [FiIeNumber=l 654 132-0] 
[4b4fOa5f8848b348c7d8f91a231de695384c54c8984ddabd8b58e3289e4427f83b698 
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d3 9afl 440e2 1 9eebc43 adeee8876008487 1 6Da9d3 12955 04d744ea5 e74]] 

Document description: Exhibit Proposed Amended Verfied Complaint 

Original fiIename:H:\Case No. 06CV01874 Exhibit A Amended Verified Complaint.pdf 

Electronic document Stamp: 

[STAMP dcecfStamp_ID=973800458 [Date=l/l/2008] [FileNumber=l 654 132-1] 

[61c20b480bbb6eb0346634c954cc09616fdl4287f71901b390adacbl32aad98848916 

e85bfc0allea366G033eea2aadfc733f2764859dd53d50fc39c22c9a4b]] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON 



^ 



Plaintiffs 



V. 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., et al 



* 



t^ 



jH 



Civil Action No.: CVO 1 874 JDB 



Defendants. "^ 

^ :}: H< H^ Hi >i< sji ^ JH Hi H- H< ^ J|i Hi sis 'H Hi t' Hi Hi 

NOTICE OF SERVICE OF DISCOVERY MATERIALS 

I HEREBY CERTIFY, that on this ^_ day of October 2007, copies of the 

aforegoing Answers to Interrogatories of MedStar Georgetown Medical Center, 

Inc. was sent to the following via first-class mail, postage prepaid: 

Spencer F. Cargle, Esquire 

Cargle & Associates 

Attorneys at Law 

566 Edison Drive 

E. Windsor, New Jersey 08520 

The original of the above-described discovery documents shall be kept in 
the file of undersigned counsel until the conclusion of this action. 



— C2^cS!iL. 



Susan T. Preston 

Goodell, DeVries, Leech & Dann, LLP 

One South Street, 20"^ Floor 

Baltimore, Maryland 21202 

(410) 783-4000 

Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON 



Plaintiff, 



V. 



* 



* 



* 



* 



Civil Action No. : CVO 1 874 JDB 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., et al. 

Defendants. 



TO: 



*j* *i» ^ ^T* "^ *^ *!* . <j* #j^ *|C *j> #jv 5^ *^ *|C J|» JjC 5jC JjC Jj? ^[C 

ANSWERS TO INTERROGATORIES 



Robin D. Bruton, Plaintiff 



FROM: MedStar Georgetown Medical Center, Inc. 

Defendant MedStar Georgetown Medical Center, Inc., by and through its 
counsel, answers the Interrogatories propounded by Plaintiff as follows: 

(a) The information supplied in these Answers is not based solely on the 
loiowledge of the executing party, but includes the knowledge of the party's 
agents, representatives and attorneys, unless privileged. 

(b) The word usage and sentence structure is that of the attorney and 
does not purport to be the exact language of the executing party. 

(c) This Defendant objects to and refuses to be bound by the instructions 
preceding the Interrogatories as the instructions render the Interrogatories overly 
broad, unduly burdensome, potentially infringe on the attorney/client privilege, 
work-product privilege and privilege attaching to materials prepared in 
anticipation of litigation. 

(d) The entity answering these Interrogatories is a corporation and, 
accordingly, the information contained herein does not purport to be within the 
personal loiowledge of the individual signing these answers on behalf of the 
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corporation, but represents the information of the corporation's agents, employees, 
and attorneys unless privileged. 

(e) This Defendant incorporates its previous Objections to the 
Interrogatories propounded by Plaintiff as if stated herein. 

INTERROGATORY NO. 1 : With respect to the person answering these 
interrogatories on behalf of the defendant, state your name, business address, 
occupation, and job title, starting when you first began employment with this 
defendant and each position you have held through the present. 

ANSWER : Suzi Brenner, Clinical Risk Manager for MedStar-Georgetown 

Medical Center, Inc. My business address is 3800 Reservoir Road, NW, 

Washington, D.C. 20007-2197. 

INTERROGATORY NO. 2 : List in chronological order the names, last 
Icnown addresses, and telephone numbers of any and all health care providers 
including, but not limited to, physicians, surgeons, residents, interns, supervising 
nurses, nurses, and nursing assistants, who cared for, consulted, and provided 
medical treatment for [Plaintiff], in any way, between the [sic] August 1, 2004 and 
February 2005. 

ANSWER : The following health care providers are believed to have 

treated the Plaintiff: Amy Lu, M.D.; Lynt Johnston, M.D.; Aarti Mathur, M.D.; 

Francisco Llach, M.D.; Laurence Baiter, M.D.; Aimee Crago, M.D.; Michael D. 

Doff, M.D.; Tedla Tessema, M.D.; Loudana Cunningham; Shakil Aslam, M.D.; 

Pouneh Nouri, M.D.; Cal Matsumoto, M.D.; Tamara EUis; Jason G. Umans, M.D.; 

Thibin D. Santha, M.D.; Jaime Schwartz, M.D.; Anuradha Boddeti, M.D.; Julie 

Raggio, M.D.; James G. Kane. M.D.; Mark Abruzzese, M.D. ; Matthew Hawkins, 

M.D.; Pranay Parildi, M.D.; Mark Clemens, II, M.D.; WilUam A. Davis, M.D.; 

and Javed Rahmat, M.D. Pursuant to Federal Rule of Civil Procedure 33(d), other 



2- 
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health care providers may be ascertained or derived from the medical records, 

which have previously been produced. In further answer to this Interrogatory, 

Plaintiff is directed to Defendants' Motion for a Qualified Protective Order 

Permitting Ex Parte Contacts with Treating Physicians. Providers identified in 

that motion are not employees of this Defendant. If there are specific identities of 

individuals that Plaintiff camiot ascertain from the record. Defendant will 

endeavor to provide a supplemental Answer with the information available. 

INTERROGATORY NO, 3 : State the last Icnown names, addresses, and 
telephone numbers of any and all health care providers including, but, not limited 
to, physicians, residents, intems, supervising nurses, nurses and nursing assistants, 
who were present: 

a. in the operating room at any time and involved in the care and medical 
treatment, and the catheterization surgical procedure on or about August 2004, and 
the care, and medical treatment, and the catheterization surgical procedure on or 
about September 2004. 

b. in the recovery room on or about August 2004, and in September 2004, 
and involved in the care of plaintiff on both dates of the catheterization surgical 
procedures; and 

c. who were on the unit to where plaintiff was transferred from the 
recovery room on August 2004, and in September 2004, and involved in her care 
up until the day Plaintiff was discharged. 

ANSWER : Attached is a copy of the Operative Records, and below is a 

list of healthcare providers that can be readily identified from those records. If 

there are specific identities of individuals that Plaintiff cannot ascertain from the 

attached record. Defendant will endeavor to provide a supplemental Answer with 

the information available. The following health care providers are believed to 

- 3 - 
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patient was then discharged home without further complaints. Pursuant to Federal 

Rule of Civil Procedure 33(d), additional information relevant to the answer to this 

Interrogatory may be ascertained or derived from the medical records of MedStar- 

Georgetown, which have been produced. Plaintiff is therefore referred to those 

records for further information. In addition, see Answers to Interrogatories Nos. 2 

and 3. 

INTERROGATORY NO. 5 : As to each physician listed in 
Interrogatories 1-4, state whether he or she was an employee of [defendant 
hospital] on the date and time Hsted in the Interrogatories 1-4. 

ANSWER : The following providers were employees of this Defendant; 

Amy Lu, M.D.; Lynt Johnston, M.D.; Aarti Mathur, M.D.; Francisco Liach, M.D.; 

Aimee Crago, M.D.; Michael D. Doff, M.D.; Tedla Tessema, M.D.; Loudana 

Cunningham; Shakil Aslam, M.D.; Pouneh Nouri, M.D.; Cal Matsumoto, M.D.; 

Tamara Ellis; Jason G. Umans, M.D.; Thibin D. Santha, M.D.; Jaime Schwartz, 

M.D.; Anuradha Boddeti, M.D.; Julie Raggio, M.D.; Matthew Hawkins, M.D.; 

Pranay Parildi, M.D.; and Mark Clemens, II, M.D. 

INTERROGATORY NO. 6 : List the names and addresses of all other 
persons (other than defendant hospital and persons heretofore listed or specifically 
excluded in Interrogatories 1-6) who have laiowledge of the facts of said 
occurrence or plaintiffs injuries and damages following therefrom. 

ANSWER : Plaintiff, Plaintiffs treating physicians, and health care 

providers as set forth in the medical records are believed to have laiowledge of 

facts material to the issues in the case. 



-5- 
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Discovery Documents 

1:06-cv-01874-JDB BRUTON v. GEORGETOWN UNIVERISTY et al 
JURY, TYPE-B 



U.S. District Court 

District of Columbia 

Notice of Electronic Filing 

The following transaction was entered by Brodsky, Craig on 1 1/28/2007 at 4:01 PM EDT and filed on 1 1/28/2007 

Case Name: BRUTON v. GEORGETOWN UNIVERISTY et al 

Case Number: l:06-cv-1874 

Filer: MEDSTAR GEORGETOWN MEDICAL CENTER, INC. 

AMYLU 

LYNTJOHNSON 
Document Number: 28 

Docket Text: 

REQUEST for Admissions by MEDSTAR GEORGETOWN MEDICAL CENTER, INC., AMY LU, LYNT 
JOHNSON.(Brodsky, Craig) 



l:06-cv-1874 Notice has been electronically mailed to: 

Craig Stephen Brodsky csb@gdldlaw.com, dxd@gdldlaw.com 

Spencer Frederic Cargle sfcargle.esq@gmail.com 

Susan T. Preston stp@gdldlaw.com 

l:06-cv-1874 Notice will be delivered by other means to:: 

The following document(s) are associated with this transaction: 

Document description:Main Document 

Original filename:C:\Temp\Defendants' Request for Admissions to Plaintiff Robin Bruton.pdf 

Electronic document Stamp: 

[STAMP dcecfStamp_ID=973800458 [Date=ll/28/2007] [FileNumber=1623350-0 

][lcl43a4e7e3f4297fcl96d89ea6d92ac9ab720f606392a5755a38d984637f2573ae 

333eb37dl6b97fdb36907dl23a9e3ad2d7alcca062bfe451b722788839755]] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON 



* 



Plaintiff, 



* 



V. 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., et al 



Civil Action No. : CVO 1 874 JDB 



Defendants, 



* 



DEFENDANTS' REQUEST FOR ADMISSIONS 
TO PLAINTIFF ROBIN BRUTON 

Defendants, MedStar Georgetown Medical Center, Inc., Amy Lu, M.D. and 
Lynt Johnson, M.D., by and through its counsel, pursuant to Federal Rule of Civil 
Procedure 36, request that Plaintiff admit the following: 

Request No. 1 : No agent, employee or servant of MedStar Georgetown 
Medical Center, Inc. breached the standard of care. 

Response : 

Request No. 2 : Dr. Lynt Johnson did not breach the standard of care. 

Response: 

Request No. 3 : Dr. Amy Lu did not breach the standard of care. 

Response : 
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Request No, 4 : No alleged breach of the standard of care by an agent, servant 
or employee of MedStar Georgetown Medical Center, Inc. caused damage to Robin 
Bmton. 

Response: 

Request No. 5 : No alleged breach of the standard of care by Lynt Johnson, 
M.D. caused damage to Robin Bmton. 

Response: 

Request No. 6 : No alleged breach of the standard of care by Amy Lu, M.D. 
caused damage to Robin Braton. 

Response: 

Request No. 7 : Robin Braton signed the consent forai attached hereto as 
jii/XniDit jtV. 

Response: 

Request No. 8 : A physician does not breach the standard of care by 
perforating the transverse colon during the placement of a peritoneal dialysis 
cathether. 

Response : 

Request No. 9 : A physician does not breach the standard of care by 
perforating the transverse colon during the placement of a peritoneal dialysis 
cathether if the complication is recognized in a reasonable period of time. 

Response : 
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Request No. 43 : Admit that on October 22, 2004 you told Dr. Roberson 
that you felt ok. 

Response : 

Request No. 44 : Admit that on February 21,2005 you told Dr. Roberson 
that you felt pretty good. 

Response : 



Respectfully submitted, 



/s/ Craig S . Brodskv 



Susan T. Preston (D.C. Bar No.: 419950) 
Craig S. Brodsky (D.C. Bar No: 454924) 
Goodell, DeVries, Leech & Dann, LLP 
One South Street, 20* Floor 
Baltimore, Maryland 21202 
(410) 783-4000 
Attorneys for Defendants 



CERTIFICATE OF SERVICE 



th 



I HEREBY CERTIFY, that on this 28'" day of November 2007, Defendants 

Request for Admissions was sent via ECF and first class mail to: 

Spencer F. Cargle, Esquire 
Cargle & Associates 
Attorneys at Law 
67 Wall Street, 22"^* Floor 
New York, New York 10005 



/s/ Craig S. Brodsky 



Craig S. Brodsky (D.C. Bar No: 454924) 
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'. DEPOSITION OF ROBIN D.BRUTON 
CONDUCTED ON WEDNESDAY, NOVEMBER 14, 2007 



1 (Pages 1 to 4) 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ROBIN a BRUTON, * 

Plaintiff, * 



vs. 



Civil Action 



MEDSTAR-GEORGETOWN MEDICAL * No. CV 01874 JDB 
CENTER, INC., et aL, * 
Defendants. '^ 



Oral Deposition of ROBIN D. BRUTON 
Washington, DC. 
Wednesday, November 14, 2007 
1:20 p.m. 



Job No.: 2-116261 

Pages 1 - 162 

Reported by: Vicki L. Forman 



Oral Deposition of ROBIN D. BRUTON, held 
at the offices of : 

L.A.D. Reporting Company, Inc. 

1 100 Connecticut Avenue, Northwest, Suite 850 

Washington, D.C. 20036 

(202) 861-3410 



Pursuant to agi'eement, before Vicki L. 
Forman, Court Reporter and Notary Public in and for the 
District of Columbia. 
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SPENCER S. CAROLE, ESQUIRE 

Cargle & Associates 

566 Edison Drive 

East Windsor, New Jersey 08520 

(646)234-6251 



ON BEHALF OF THE DEFENDANTS: 
SUSAN T. PRESTON, ESQUIRE 
Goodell, DeVries, Leech & Dann, LLP 
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(410) 783-4000 
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A 

Q 
Q 
Q 



Yes. 



And when did you last live with him? 

1989. 

Any other children other than Autumn? 

No. 

I have your educational background in your 
answers to interrogatories and I just have a couple of 
questions. . 

You have a master's in health education? 

Q What is that? What does it entail? 

A What does it entail in what sense? Can you 
explain what you would like to — 

Q What did you actually study and learn in 
getting your master's in health education? 

A In health education? 

Q Right. 

A Preventive healthcare such as - well, do you 
need that? 

Q Sure. 

A Such as "" I actually studied in maternal and 
child health so that's what I was - women's health, 



10 

1 lupus, other health issues. 

2 Q And what - 

3 A Women and children. 

4 Q With that degree what would you be able to 

5 do? If you were able to work, what would you be able to 

6 do vocationally with that kind of degree? 

7 A I can - 1 could teach. I could contract 

8 myself out as a contractor. I can get a job at NIH or 

9 any of the organizations dealing in anything that has to 

10 do with health education or health in general, 

11 Q So that degree was a two-year degree? 

12 A Yes. 

13 Q And it was an advance degree so that you 

14 learned about health maintenance and how to teach other 

15 people how to stay healthy essentially, is that fair? 

16 A Fair. 

17 MR. CARGLE: Objection to that last question. 

18 BYMS. PRESTON: 

1 9 Q And I take it that before you obtained your 

20 master's in health education, you were a healthcare 

21 provider yourself, is that correct, as a radiology - 

22 radiation technician? 



11 

1 A No, I wasn't a radiation technician. 

2 Q What was your position before you got your 

3 master's? 

4 A Radiation therapist. 

5 Q Therapist, excuse me. 

6 What does a radiation therapist do? 

7 A Treat cancer patients. 

8 Q And how do you do ~- how did you do that? 

9 A With a simulator and with a machine, 

10 Q So you would administer radiation to 

11 patients? 

13 Q And did you, as a radiation therapist, 

14 provide an explanation to the patients of what procedure 

15 they were undergoing and what the risks of those 

16 procedures were and have them sign consent forms? 

17 A No. 

18 Q Were you present when other healthcare 

1 9 providers did that in the course of your job? 

20 A No. 

21 Q You were familiar with that process I take it 

22 though in connection with your job as a radiation 
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1 therapist? 

2 A Familiar with the process? 

3 Q Of obtaining consent and educating patients 

4 about the nature of the procedure that they were going 

5 to have. 

6 A Well, obtaining consent and all that, no. 

7 The doctor did that. 

8 Q I understand they did it but you were 

9 familiar with that process by virtue of - 

10 MR. CARGLE: Objection, asked and answered. 

11 BY MS. PRESTON: 

12 Q You were familiar with that process by virtue 

13 of the fact that you were a healthcare provider who was 

14 involved in administering therapy that had been ordered 

15 by a physician, is that fair? 

16 A No, the process - 1 didn't deal with the 

17 process at all. 

18 Q What did you do? 

19 A Administer the radiation to the patients, 

20 okay, so all that was done by the physician before they 

21 even saw me. 

22 Q Did you, before you administered the 
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1 MR. CARGLE: No. Objection, compound. 

2 Rephrase the question. 

3 BY MS. PRESTON: 

4 Q You can answer my question, please. 

5 MR. CARGLE: No. Rephrase the question. 

6 MS. PRESTON: You're instructing her not to 

7 answer? Are you instructing her not to answer? 

8 MR. CARGLE: Tm instructing you to rephrase 

9 the question, please. 

10 MS. PRESTON: My question stands. 

1 1 MR. CARGLE: It's compound. Go ahead. 

12 BY MS. PRESTON: 

13 Q You can answer the question, please. 

1 4 MR. CARGLE: Please don't instruct my client 

1 5 to answer questions. 

16 MS. PRESTON: Unless you're instructing her 

1 7 not to answer the question, I'm entitled to ask the 

1 8 question the way I - 

19 MR. CARGLE: You're entitled to ask the 

20 questions the way you want to ask the questions. 

21 MS. PRESTON: That's exactly right. 

22 MR. CARGLE: And I'm entitled to make an 
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1 BY MS. PRESTON: 

2 Q The question I had is you understood that a 

3 consent form is the document that describes that you've 

4 been told die risks, altemadves and benefits of 

5 treatment, correct? 

6 MR. CARGLE: Objecdon, compound. 

7 A No. 

8 BY MS. PRESTON: 

9 Q You didn't understand that? 

10 A No. 

1 1 Q Have you ever read any of the many, many 

1 2 consent forms that you've signed over the years? 

13 A What do you mean "read"? Yes, I read - 

14 Q The preprinted aspects of the form. 

15 Did you ever read what the forms said that 

16 you were signing? 

17 A Preprinted? 

18 Q Right. 

19 A I don't -" I don't recall. Preprinted? 

20 Q Right. This document states that the nature 

21 of the procedure was described to you in terms which you 

22 understood and have -- and all your questions have been 
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1 objection. 

2 MS. PRESTON: And your objection stands and 

3 you can go to the court and get a ruling on it but 

4 unless you instruct her not to answer - 

5 MR. CARGLE: But normally you rephrase the 

6 question. 

7 MS. PRESTON: No, that's not what I'm doing. 

8 I like my question the way it is. Unless you instruct 

9 her not to answer - 

10 MR. CARGLE: That's fine. I'm not going to 

1 1 instruct her not to answer but — 

1 2 MS. PRESTON: Answer the question. 

1 3 MR. CARGLE: However, what I'm saying is that 

14 please do not tell my cUent she can answer. 

1 5 MS. PRESTON: I'm telling her she can answer 

16 unless you instruct her not to answer. Those are the 

17 rules of court so let me repeat the question. 

18 THE WITNESS: Excuse me, I have to run to the 

19 bathroom. 

20 MS. PRESTON: Okay, go ahead. 

21 (A brief recess was taken.) 
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1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
11 

13 
14 
15 
16 
17 
18 
19 
20 
21 



answered to your satisfaction so you signed this 
document and that's not true; is that correct? 

A No. 

Q This document - 

A They didn*t tell me they were going - that 
they could put a hole in my colon. No, they did not 
tell me that. 

Q The document says, "The doctor has also 
explained significant complications and risks that may 
be associated with this procedure." 
Is it your - 

A No. 

Q Wait a minute. Is it your testimony that no 
one, not the PD nurse, not Dr. Osman, not Dr. Roberson, 
not Dr. Lu described any risks, not just the hole in the 
colon? 

When Dr. Lu came in - 

The question is did anybody describe any 



Q 

risks? 

A 

Q 



No. 

No risks at all? 

No. 
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1 Q So you thought it was a coiiipletely risk free 


1 


87 

Q So you understood that the tube was going 


2 procedure; is that right? 


2 


into the stomach where the intestines is, correct? Not 


3 A I was told 45-minutes, in and out simple 


3 


into the stomach. Into the peritoneum where the 


4 procedure. I would be home before rush hour. I can use 


4 


intestines lie, correct? 


5 it in two weeks. Simple procedure. 


5 


MR. CARGLE: Objection, asked and answered. 


6 Q So you weren't told about any risk of 


6 


A I understood that the tube was going in my 


7 infection; is that right? 


7 


stomach, yes. 


8 A No. 


8 


BY MS. PI JilSTON: 


9 Q You weren't told about a risk of injury to 


9 


Q Did she draw you a picture to show you that? 


10 adjacent organs? 


10 


A I don't recall. 


11 A No. 


11 


Q And you knew that where the tube would be 


12 Q You weren't told about a risk of peritonitis? 


12 


would be going actually through the wall of the 


13 A No. 


13 


stomach — Tm going to say stomach. Through the wall 


14 Q When you understood- that this catheter ™ the 


14 


here which I say stomach but it's the abdomen - 


15 catheter you understood goes - 


15 


A What I loiow is that it was going to — that 


16 A Are you saying that says that there? 


16 


it would be a tube and that it will sit down in the 


17 Q I'he risks of the procedure and you're telling 


17 


pelvis. 


18 me that you weren't told about any risks at all, right? 


18 


Q Next to the intestines? 


19 A No. The nurse — I told you the nurse came 


19 


A Simple. Simple is what I was told. Simple 


20 in. She had that on a clipboard. Well, I don*t know if 


20 


procedure. 


21 it was that. She had a piece of paper on the clipboard, 


21 


Q Did you understand that it would be in the 


22 the consent and she said -- she showed me Amy T^u^s name 


22 


neighborhood and in the area of where other organs are 


86 

1 and she showed me PD catheter placement and said sign 


1 


88 

located such as ™ 


2 here. I signed there. When Dr. Lu came in we talked 


2 


A I have organs everywhere so I mean I don't 


3 about her shoes. We didn't talk anything about the — 


3 


know how to answer that. It was going - 1 knew it was 


4 she came in to say hi before the surgery. We talked 


4 


going in my body and I knew it was going to sit down in 


5 about her shoes. 


5 


my pelvis. What I didn't know is there was going to be 


6 Q Did you see her before the day of surgery to 


6 


a hole, that they would put a hole in my colon. No^ I 


7 talk about the PD catheter placement? 


7 


was not told that. 


8 A No, no. 


8 


Q If you had thought about it, would it be fair 


9 Q Who did you see before surgery to talk about 


9 


to say that you would - you would appreciate the fact 


10 PD catheter placement? Who was the doctor who referred 


10 


that one could injure adjacent organs in inserting a 


11 you to Dr. Lu? 


11 


tube into your abdomen? 


12 A No one referred me to Dr. Lu because Dr. Lu 


12 


A K I thought they were going to put a hole in 


13 talked to me about it I mean before. 


13 


my colon, no. 


14 Q And at that time - 


14 


Q The question is if you had thought about it, 


15 A I said I would think about it 


15 


you would know that adjacent organs could be injured 


16 Q And at that time what risks did she tell you 


16 


with a tube going into your abdomen, right? 


17 about the procedure? 


17 


MR. CARGLE: Objection, 


18 A She didn't tell me any risks about it. She 


18 


. A No. 


19 said it was a simple — ITl say it again. 45 minutes. 


19 


MR. CARGLE: Asking for expert. 


20 simple, in and out. She said it will be a small 


20 


BYMS.PKRSTON: 


21 incision where they put the tube and it sits down in the 


21 


Q Did you do any independent reading about PD 


22 pelvis. That's what she told me. 


22 


dialysis? 
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1 A No. 

2 Q None at all? Didn't look it up on the 

3 internet? 

4 A I talked to the nurse. 

5 MR. CAROLE: Objection, asked and answered. 

6 BY MS. PRESTON: 

7 Q When you were in the hospital -- by the way, 

8 who was with Dr. Lu when she came in to talk to you 

9 about the procedure? Anybody? 

10 A No. She came In last after the bevy - 1 had 

1 1 a parade of doctors coming in, I had med students 

12 coming in, residents coming in^ doctors coming in all 

13 trying to take my history and they all took - sat down 

14 and talked to me about my history. 

15 The one doctor came in and he was looking for 

16 the consent form. He couIdn*t fmd it. I was talking 

17 to one of the bevy of people. So many people came in, 

1 8 I was talking to one of them. He asked her did she know 

19 where it was. She said no and so he looked out the 

20 curtain. He asked the nurse and the nurse said it was 

21 in there. He said it wasn*t The nurse said it's in 

22 there. He said it*s not then she finally came in a 



90 

1 little bit later and then she goes through and she 

2 pointed to it and that was all that was - that was it 

3 for the consent form. 

4 After that Dr. Lu came in. She said she 

5 wanted to say hi before the surgery. We commented on 

6 her shoes and she said okay, I'm going to go get ready 

7 for the surgery. I'll see you in a minute and that was 

8 that 

9 Q Were you conscious during the procedure? . 

10 A No, 

1 1 Q What, if anything, occurred after the 

1 2 procedure was over? 

1 3 A Pain. That's all I remember is ex- - just 

14 pain, pain, pain and then - 

15 MR. CAROLE: Take your time. 

16 A That's all I remember is pain, pain and then 

17 they - then I was up - the next thing I know I was up 

18 in a room somewhere and I'm like why am I here. What's 

1 9 going on and I'm just why am I in so much pain. I 

20 just - just crazy so - and - 

21 BY MS. PRESTON: 

22 Q Did anybody explain to you why you were 



91 

1 having pain? 

2 A When I - well, the nurses were there. At 

3 that time they were just giving me pain medicine. 

4 Nobody could explain anything to me. It wasn't until 

5 the next morning where I guess it was a resident came by 

6 and I was like what's going on because it was late and 

7 we don't know, and so they kept saying we don't know 

8 until I guess Dr. Lu - when she came in and I can't 

9 give you the timeline with that. 

10 I just - she came in and she goes it looks 

1 1 like - 1 just remember her saying over and over and 

12 over again as I kept saying what's going on is that I 

13 had my - my intestines looked twisted and I said, What 

14 do you mean they look twisted? They weren't twisted 

15 when I came in here. What's going on? Why would they 

16 be twisted? I don't know. We're just going to give it 

17 time to untwist itself is what she said. Just relax is 

18 what she said so the days went on and every single 

19 day - every single day and any doctor that came in 

20 there and the nurses, I kept saying why don't they do 

21 something else. Why don't they find out what's going on 

22 because I was paining so badly and I'm just like this 
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1 doesn't make any sense. 

2 I came in and I was fine. I came in just 

3 happy and I'm going to get the PD catheter and I've been 

4 in this hospital for days now at that point and then -- 

5 then things just started going downhill from that. I'm 

6 throwing up all over the place, throwing up all this 

7 green-brown bile stuff and then they're shoving this - 

8 this nasal gastric tube -- I'm sorry, 

9 MR. CAROLE: You're okay. Do you want to get 

10 some water? 

1 1 A I'm sorry, 

12 MR. CAROLE: No, please, please. Take your 

13 time. 

14 A They're shoving that - my nose and all this 

1 5 stuff coming out, 

16 MR. CAROLE: Let's take a break. 

17 A I just want to get done with this. I want 
IB this to be done. 

19 MR. CAROLE: Take your time to gather 

20 yourself. 

2 1 A Let me just get myself together, I'm sorry. 
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MR. CAROLE: Take your time. You're okay. 
MS. PRESTON: We can take a break if you want 



to. 



A I just want to get this done. 
MS. PRESTON: Okay. 

A I already had to run to the bathroom. I need 
to get home. 

So I'm throwing up all over the place and 
missing my daughter's party that I was the one supposed 
to give because she's gettmg ready to go to Spain for 
the school year. She's coming in. I'm getting sicker 
by the day and she's watching and crying and I'm 
stressed and paining like crazy and keep asking them why 
aren't you all doing something. Why aren't you doing 
something? I couldn't eat. I couldn't go to the 
bathroom and then they discovered now I have a pelvic 
abscess. 

I'm like what do you mean I have a pelvic 
abscess? What is going on? We're trying to find out. 
Your bowels are twisted. That's all they kept saying. 
That was their mantra. That's all everybody who came in 
there said. I'm like why are they twisted? They 
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1 weren't twisted when I came in here, 

2 BY MS. PRESTON: 

3 Q Did anybody explain to you how the bowels can 

4 get twisted after a procedure like the PD catheter being 

5 inserted? 

6 A All Dr. Lu told me was the bowels were -» it 

7 looks like the bowels are twisted or the - 1 don't know 

8 if she said intestines or bowels. The intestines are 

9 twisted and I said why and she said she didn't Icnow why, 

10 and she said just give it a couple of days and maybe it 

1 1 will settle and untwist itself so a couple of days go by 

12 and it's still the same thing over and over. Over and 

1 3 over the same thing. They just kept saying the same 

1 4 thing and doing the same thing and I'm like why aren't 

15 you all doing - there's so many -- 

16 MR. CAROLE: Are you okay? 

17 A Yeah, I'm sorry. There's so many diagnostic 

18 tests. Why aren't you all doing something? Do 

19 something other than just taking an x-ray and - 

20 BY MS. PRESTON: 

21 Q So did you understand that there were CT 

22 scans done? 
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1 MR. GARGLE: Objection, leading. 

2 A No, I understand that they - 1 understand 

3 that they did -- when the pelvic abscess - they did 

4 something for that. I don't recall what it was. 

5 BY MS. PRESTON: 

6 Q Do you recall there being any discussion 

7 about potentially doing an exploratory surgery? 

8 A I don't recall. I don't recall 

9 Q Do you recall telling anybody you didn't want 

1 exploratory surgery? 

11 A I don't recall that, no. 

1 2 Q It's possible you did and you just don't 

1 3 remember? 

14 A I don't recall. 

15 MR. GARGLE: Objection, leading. 

16 BY MS. PRESTON: 

1 7 Q And do you recall there was a time - there 

1 8 came a time that you were going to be discharged and 

19 they canceled the discharge? 

jLSj j\. X e!>. 

21 Q And do you recall why they - what they told 

22 you about why they canceled the discharge? 
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1 A They canceled the discharge because I threw 

2 up all over their nurses station and they brought me 

3 back into my room and they stuck the nasal gastric tube 

4 in my nose and all this green - 1 threw up green bile, 

5 green-brown stuff everywhere on the nurses station so 

6 that's why. 

7 Q And do you remember a drain being placed in 

8 your abdomen? Do you remember that? 

9 A You mean the pelvic drain? It wasn't placed 

10 in my abdomen. It was placed in my buttocks. That's 

1 1 where it was placed. Yes, I remember that. 

12 Q Now, you got dialysis through your AV grafts 

13 right, while you were in the hospital? 

14 A Yes. 

15 Q And do you remember - is it fair to say that 

1 6 the PD graft or PD catheter was not used while you were 

17 in the hospital? 

1 8 A They tried to - no, it was not used for 

19 PD - for dialysis but they were supposed to, for lack 

20 of a better word, rinse it. 

21 Q Aspirate it? 

22 A No, rinse it and then pull it out; 
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1 Q Aspirate? 

2 A Put 10 cc*s. That's what the nurse - 

3 they*re supposed to do that daily. 

4 Q And did they do that? 

5 A They tried to do that. Every time they put 

6 the 10 cc*s in, they couldn't get the 10 cc*s out. I 

7 asked them why was that. We don't know. 

8 Q Any other observations you had about the PD 

9 graft or PD catheter when you were in the hospital or 

10 the use of it? 

1 1 A What do you mean? 

12 Q Any other things that you recall them 

13 attempting to do with the PD catheter other than rinsing 

14 it with 10 cc's? 

15 A The PD catheter? 

16 Q Yes. 

17 A No, they didn't do anything but try to rinse 

18 it and couldn't get the rinse back or pulled back out, 

19 Q Did anything happen to you when they tried to 

20 rinse it? 

21 A In what sense? Happen to me like what? I 

22 was already in excruciating pain the whole time. 
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A If it's reported that I'm without complaints, 
yes, I'm telling them that's wrong. 

Q Okay. Did you have any -- 

A Because — 

Q Excuse me. Did you have any other 
discussions with Dr. Lu in that first hospitalization 
other than what you've talked about? 

A Other than her saying that they're twisted 
and that she's - no. Oh, yes, I had a discussion about 
eating. 

Q And what did you talk to her about that? 
That I hadn't eaten in — I didn't want to 



eat. 

Q 



Were you being fed - 
That I hadn't eaten in like 10 days or so, 
11 days, something like that. 

Q Were you being fed through a tube? 
A No, and that was the question. That was my 
question and my mother's question. That was the 
question, and then she put me on TPN after that. 

Q Did you start eating by mouth at some time at 
.he =„d.fSep»mber before you left *eho.pM7 
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Q Anything else you remember that occurred when 
they tried to rinse the catheter? 

A That they couldn't get the rinse back. 

Q Anything else? 

A Not that I can recall. 

Q The records reflect that you reported 
ultimately less pain over time. 
Is that - 
Less pain of what? 
In your abdomen. 

Is that inconsistent with your recollecdon? 
Less pain over time? 
Right. Well, for example, on September 3rd 
feels well. No complaint of pain. September 6th 
ambulating. No complaint of pain. 
Is that ™ 
No, no. 

September 7th without complaints. 
No,- 

So if it's recorded in your medical record 
contemporaneously, you're telling the jury in this case 
that that's wrong, coirect? 



A 

Q 

/\ 
Q 



A 

Q 

A 

Q 
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1 A At the end of September? 

2 Q End of August, I'm sorry. 

3 A Something I'm sure. I don't recall but I 

4 just recall whatever I ate — no, that was after. That 

5 was after the second surgery. I don't recall but - 1 

6 don't recall. It wasn't much if it was anything. 

7 Q When you left the hospital on the 7th of 

8 September - 

9 A I don't recall. 

10 Q Yeah, that's the date that's reflected in the 

11 record. 

12 Let me show you what we're going to mark as 
3 Exhibit 5. 

14 (Bruton Deposition Exhibit Number 5 was 

1 5 marked for identification and attached to the 

16 transcript.) 

17 BY MS. PRESTON: 

18 Q Do you recognize the discharge instructions 

19 that you were given before leaving the hospital on the 

20 7th of September? 

21 A No, I don't recognize those but .- 

22 Q Do you recall that you were given discharge 
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1 Q So they were taking care of the lines and 


1 


A I don't know. To come out? They couldn't 


2 cleaning them? 


2 


get it out I mean if any - 1 don't know if anything 


3 A Yes, and I was taking antibiotics twice or 


3 


or very little, if anything, came out so that's all I 


4 three times a day, something like that. 


4 


recall. 


5 Q What, if anything, occuixed between the two 


5 


Q What do you remember about the events that 


6 hospitalizations with respect to your health that you 


6 


led up to you going back to the hospital? 


7 remember? 


7 


A I remember that day. My graft was clotted. 


8 A Just being sick as a dog. Jnst being sick, 


8 


Q Your graft in your arm? 


9 weak and anything I ate came right out and just my 


9 


A My graft in my arm was clotted so Savetri who 


10 stomach was just always distended and irritable and 


10 


is the PD nurse - so I would have to go to the hospital 


1 1 pain. Pain, that's all I remember. 


11 


to get it unclotted and she said your — your PD 


12 Q Do you recall any attempt by the nurse who 


12 


catheter has been in now for almost five weeks. We can 


13 was coming in to flush the PD catheter? 


13 


use it because she still had to teach me. You have to 


14 A Do I - 


14 


go through training. Anyway, she said let me put some 


15 Q Do you remember the nurse that came in to 


15 


dialysate in you just for now and that will help so I 


16 help you trying to flush the PD catheter? 


16 


went in with her and — 


17 A When? 


17 


Q This is at your home? 


18 Q At any time between the two hospitalizations. 


18 


A No, this is at the dialysis center. She put 


19 Ihat is when you were discharged on the 7th of September 


19 


the dialysate in and she had it trying to drain it and 


20 before you went back into the hospital on - whenever it 


20 


it wouldn't come out and so she was doing whatever she 


21 was. 


21 


does, you know, trying to get it to come out and within 


22 IVIK. CAROLE: September 20th I believe or 


22 


five - about five minutes I had to get up and rush to 


106 

1 September 21st. 


1 
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the bathroom. I mean rush, run to the bathroom and I 


2 A The nurse came in. i'heir job was to, I 


2 


couldn't even get any - line the toilet seat I didn't 


3 think, do everything so I*m sure they tried to do 


3 


even have time to do that and I -- before I even sat 


4 everything. Ijust don't recall. 


4 


down good just - I'm sorry, water - or the fluid 


5 MR. CARGLE: The question was in reference to 


5 


just " I mean I don't even know how to - gushed out 


6 the PD catheter. 


6 


MR. CARGLE: That's a good description. 


7 A The PD catheter, yeah. 


7 


A I was like what? I remember just saying what 


8 BY MS. PRESTON: 

* 


8 


to myself like what was that I said, No, that can't be 


9 Q Do you remember any time the nurse attempting 


9 


the fluid. Anyway, I went back and I told Savetri. I 


10 to flush the catheter in that period - between the two 


10 


think the fluid just came out of my rectum and she was 


1 1 hospitalizations in reference to the events in this 


11 


like no way, Robin and I said, I think so. I think that 


1 2 case? 


12 


was it There was no - 1 was feeling fine before but 


13 A I believe the nurse tried to - tried to put 


13 


anyway - so she said let me put some more in. Fm 


14 the 10 — just like the nurse in the hospital. 


14 


going to put a little more in and we're going to see. 


15 Q Trying to put the 10- 


15 


So she put some more in and it was about two minutes 


16 A It seemed to be the same thing. Idon^t-- 


16 


then I was running back to the bathroom. I said'. No 


17 that's what I recall. 


17 


way. This can't be. It can't be. 


18 Q And nothing was coming out? 


18 


So she called Dr. Lu and told her what 


19 A They couldn't get anything out. That I 


19 


happened and Dr. Lu - I got on the phone and I said. 


20 remember. They could push it in. 


20 


Dr. Lu, what is going on and she said it sounds like 


21 Q But nothing - but it was slow to come out as 


21 


there's a communication. That's the word. I'll never 


22 reflected in Dr. - 


22 


forget that word in my life. A communication between 
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1 the PD catheter and your bowel and I said. What? You 


1 


catheter taken out and for surgery, right? 


2 mean you put a hole in my bowel? You mean you put a 


2 


A Yes. 


3 hole in it? I said, A hole. Is that what you mean by a 


3 


Q And you didn't ever have a colostomy, right? 


4 communication? Excuse me. 


4 


A And they gave me - what? 


5 MR. CARGLE: Take your time. 

6 A And she said — she just kept saying 


5 
6 


Q You never had a colostomy? 

A No. 


7 communication. I said. You mean a hole. Yes, I think 


7 


MR. CARGLE: Just answer the question she's 


8 there's a communication between — we need to get you in 


8 


asking. 


9 here for I think it was called a barium enema, something 


9 


BY MS. PRESTON: 


10 like that You need to get in here and do the barium 


10 


Q Let me back up to the first hospitalization. 


1 1 enema right away so I think it was the next day that she 


11 


Do you remember Dr. Johnson? 


12 scheduled me. 


12 


A Yes. 


13 I went in for the barium enema and they put 


13 


Q How many times do you remember seeing him 


14 me on the table and put this tube up my rectum and they 


14 


during that hospitalization? 


15 put in fluid and they took pictures and they - you 


15 


A I don't know how many times but I did see 


16 know, the table was — 


16 


him. 


17 BY MS. PRESTON: 


17 


Q And do you remember anything that Dr. Johnson 


18 Q Different angles? 


18 


said to you about your condition? 


19 A Turning different angles and they took 

20 pictures and then they took pictures as they - 1 had to 

21 hold it in and they put a clamp there or whatever, and 


19 
20 
21 


A Same. It was the same thing. Nobody told me 
anything different. 

Q Do you reiuciiiber having any discussion with 


22 then they took the clamp off and then they took pictures 


22 


Dr. Johnson about potential surgery to just explore what 


no 

1 as it came out and the tech is like there's — yeah, 


1 


112 

was going on? 


2 there it is and then — I just remember him saying that 


2 


A I don't know. I don't recall. 


3 but anyway, then skip to Dr. Lu calling me telling me 


3 


Q Are you continuing to see Dr. Lu? 


4 yes, there's a communication between the PD catheter and 


4 


A I haven't seen her but I'm still on the list 


5 your colon or your bowel. 


5 


there. 


6 I don't know which word she used but — and 

7 we need to get you in here for surgery. I'm like what? 

8 We have to take out - she said she had to talce out - 


6 

7 
8 


Q Are you still a patient of Georgetown 
MedStar ™ MedStar Georgetown Medical Center? 
A Yes. 


9 the PD catheter had to be taken out. I have to probably 


9 


Q And you're still receiving medical care in 


10 take out part of my intestine because the intestine dies 

11 or some part of it is probably - I don't remember 


10 
11 


connection with your kidney disease and your transplant 
from MedStar Georgetown? 


12 exactly what she said about the dying part so you have 


12 


A Medical care in what sense? That I send my 


13 to take that part out or something, and you might have 


13 


monthly blood - they send me a - 


14 to have — she said that they might have to leave the 

15 part where they put the PD catheter in. We may have to 


14 
15 


Q If a kidney should become available at 
Georgetown, Dr. Lu or Dr. Johnson is going to be the one 


16 leave that open and that I might have to have a 

17 temporary colostomy and I said. Hell no. Are you 


16 
17 


that would give you the surgery that would give you a 
new kidney? 


18 kidding me? I remember cursing. I was — I couldn't 

19 believe it. I just could not believe it and she said 


18 
19 


A Yes, if a kidney becomes available I will 
be- 


20 yes, that they needed to get me in for surgery. 


20 


Q Okay, What do you remember about your second 


21 Then what do you want? 

22 Q So you went into the hospital to have the 


21 

22 


hospitalization? 
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1 MR. CARGLE: Objection, vague. Can you be 

2 more specific, please? 

3 BY MS. PRESTON: 

4 Q You can answer the question if you understand 

5 it. 

6 A I would like you to be more specific. 

7 Q Is there anything that you remember that 

8 stands out in your mind about that hospitalization? 

9 What happened when you were there? 

10 A The first night when I came in? 

1 1 Q Tell me everything you recall about that 

12 hospitalization. 

13 A I remember coming in and them being extremely 

14 nice to me. I remember that I remember them giving me 

15 citrus stuff to drink. 

16 Q Do you remember anything else about- 

17 A What else do you want me to remember? 

18 Q Do you remember anything else about the 

19 hospitalization and what happened while you were there? 

20 A After the surgery — I don*t remember the 

21 surgery. After the surgery I remember that I had liquid 

22 bowels. I mean If I went to the bathroom It was liquid. 



115 

1 Other than that? 

2 A Describe what she saw? 

3 Q Yes. 

4 ME.. CARGLE: Objection, asked and answered. 

5 A No, I don*t remember any — I don't 

6 understand describe what she saw, no. She told — 

7 that's what she told me. 

8 BY MS. PRESTON: 

9 Q Did she give you any explmiation as to how 

10 the catheter had made a hole in the colon or the bowel, 

1 1 whatever word she used? 

12 A No, IVe never gotten an explanation for that 

13 from anybody. 

14 Q Was there any discussion with her about 

15 whether that fact was likely to have any impact on your 

16 gastrointestinal tract over the long-term? 

17 A Say that again. 

18 Q Did you have any discussion with her about - 

19 the fact that she repaired your colon and took out part 

20 of your colon, whether that would have any impact on how 

21 your colon or bowel functioned? 

22 A I don't recall the way youVe asking it. I 
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1 It was liquid. I remember pain, stomach just huge, 

2 cramping, pain. Just pain, pain, pain. 

3 Q Do you remember any discussions with Dr. Lu 

4 about what she found at surgery? 

5 A I believe she told me what she took out. 

6 Q She told you what she took out? 

8 Q And what did she tell you she took out? 

9 A She said they repaired the hole. They took 

10 out part of the colon. They took out the PD catheter. 

1 1 She took out some scar tissue. 

12 Q Anything else? Do you remember her saying 

13 about what she did at surgery or found at surgery? 

14 A I don*t understand *Tound at surgery.** 

15 Q What she saw, what she discovered. 

16 A She discovered the part was dead. Fm not »» 

17 I guess rm not understanding. 

18 Q You said she told you she repaired the hole. 

19 She took out part of the colon and the PD catheter and 

20 some scar tissue. 

21 A Right. 

22 Q Did she describe what she saw at surgery 
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1 recall with all the loose stools and every time I ate it 

2 kept coming out. Numerous times I asked her about that, 

3 how long that was going to last. She said she didn*t 

4 know. 

5 Q Any other discussion with her about any 

6 long-term consequences as a result of having to remove 

7 part of the bowel and to repair it? 

8 A When? 

9 Q When you were still in the hospital. 

10 MR. CARGLE: The second time? 

11 MS. PRESTON: The second time, right. 

12 A Not that I recall. The second time? Not 

13 that I recall when I was in the hospital, no. 

14 MS. PRESTON: Let me show you the discharge 

15 instructions that we're going to mark as Exhibit 6 from 

16 your hospitalization when you were discharged on the 

17 28th of September. 

1 8 (Bruton Deposition Exhibit Number 6 was 

19 marked for identification and attached to the 

20 transcript.) 

21 BY MS. PRESTON: 

22 Q Do you recall seeing the discharge 
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1 dialysis catheter in a patient who had lupus? 

2 - A. I - yeah, I'm sure I have. I can't tell you 

3 the percentage. 

4 Q. Okay. . 

5 A. But it's not a comnnon -- ifs not an uncommon 

6 cause of renal insufficiency, which is the most common 

7 reason we place these catheters. 

8 Q. Have you ever had the opportunity to treat a 

9 patient for injury to the bowel aiter peritoneal 

10 dialysis catheter placement? 

11 A. Never. 

12 Q. Are you familiar with any specific literature 

1 3 that has actually studied the question of the 

14 incidence and the manifestation of bowel injury after. 

15 placement of a PD catheter? 

16 A. I'm not aware of any. I haven't looked at 

17 it 

18 Q, When did you first start reviewing cases for 

19 medical malpractice? 

20 A. I would say about six -- five, six years ago. 

21 Q. And so we are in 19 -- or 2007. That would 

22 have been 2001 or so? 

23 A. Probably more like 2002, 2003. 

24 Q. Okay. And how many cases in total have yoii 
2 5 reviewed, whether or not you could find them 
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1 A. I don't ™ I may have. I don't know. 

2 Q. Okay. 

3 A. They may have sent me cases, but I don't know 

4 that term or that name. 

5 :Q. All right What is your arrangement with 

6 Medilex? It's Michael Lavinger? 

7 A. Michael Lavinger, yes. 

8 Q. Is he the owner of the organization? 

10 Q. By the way, where are they located? 

11 A. In New York. 

12 Q. New York City? 

14 Q. Okay. Do you know their address? 

15 A. I don't, no. 

16 Q. Do you have it handy? 

1 7 MR. CARGLE: I can. I can get that to you. 

18 MS. PRESTON: Okay. 

1 9 Q. How long have you been affiliated with 

20 Medilex? 

21 A. Probably about four or five years. 

22 Q. Okay. And do you have a written contract 

23 with them? 

24 A. I do not 

25 Q. What is your understanding with them about 
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1 meritorious? 

2 A. I'd probably say around a hundred or so. 

3 Q. All right. And what percentage of the cases 

4 in total that you have reviewed have been on behalf of 

5 theplaintiffi 

6 A. It breaks down about 50-50. 

7 Q. All right. Do you receive cases from 

8 professional witness services? 

9 A. What is a professional witness service? 

10 Q. A service that identifies witnesses and 

1 1 refers them to lawyers? 

12 A. Oh, yes. 

13 Q. And how many such services have you received 

1 4 cases jfrom? 

15 A. From this current one I'm using ™ that used 

16 me on this one, Michael Lavinger from Medilex, and 

1 7 another one called Medquest. 

18 I'm trying to think if there is any others? 

1 9 I can't think of any others. 

20 Q. Have you ever been associated with ALM 

2 1 Experts? 

23 Q. Experts. 

24. A. I'm not sure what that means. 

25 Q. It's the name of a service. 
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1 the means by which you will obtain ™ they will refer 

2 you cases, the arrangements by which you will do that? 

3 A. Michael just calls me and says, "Rick, I have 

4 a case," and he tells me about it and I say either 

5 "send it" or "don't send it." 

6 Q. So does he when he calls you give you a 

7 synopsis of the case factually? 

8 A. Yes, he does. 

9 Q. Is Mr. Lavinger a doctor? 

10 A. No. 

11 Q. Okay. Does he have physicians on staff who 

1 2 have pre screened the cases so that he identifies 

13 issues for you? 

14 A. I think he is a one-man job. 

15 Q. Okay. Does he tell you whether the case is 

1 6 being referred to you by a plaintiffs lawyer or 

17 defense lawyer? 

18 A. He does. 

19 Q. Okay. And does he tell you what issues the 

20 defense or plainti^s lawyer has identified as those 

21 he is interested in having you review? 

22 A. Sometimes. Sometimes he doesn't 

23 Q. Okay. Does he send you any e-mails about the 
2 4 case to confirm that you are going to review it? 

25 A. No, he just calls me up and says - 1 don't 
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1 appendectomy. 

2 I also noted that surgery ends at around 3 :45 

3 p.m. in the afternoon of that date. 

4 I noted on Page 18 of my numbering system 

5 that her - there was a note that her abdomen was 

6 Turn, that her pain was nine out often, and that the 

7 resident was noted, and the time of those notes are 

8 5:15 to 6:05 p.m. 

9 I noted on a consultation note on 8/20, my 

10 numbering system. Page 21, that they noted abdominal 

11 pain; and that the next page, my Page 22, same 

12 consultation note, they also noted tenderness. 

13 Then I note on Page 24. 

14 THE WITNESS: Is that me? Excuse me. It may 

15 be my note. 

16 (A discussion is held off the record.) 

17 A. I noted on my Page 24 that at 7:30 patient 

1 8 had severe pain, the resident was called, the pain was 

19 increasing. Dr. DuflT was noticed -notified. 

2 Patient's exam was notable for abdominal guarding and 

21 being tense. 

22 Page 26, my Page 26, pain was manageable. 

23 Page 27, continued to have pain. 

2 4 Page 35, my numbering system, date of 8/21, 

25 abdominal x-ray, significant free air. 
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And then I had - then I list - 1 have 
circled the date, 9/20/04, which is just the date of 
her second operation, just so I would know that date. 
And then I listed what I thought were a number of 
failures. 

Q. Okay. Before we get to that, let's mark that 
document as Exhibit 3 so I don't forget to do that. 
A. Okay. 

MR. CARGLE: Can you make a copy of that? 
THE WITNESS: Yeah. 
(Doctor's Notes marked Nitzberg-3 for 
identification.) 

Q. We have marked as Deposition Exhibit 3 one 
page of the doctor's notes which he indicated was made 
in the last — 
A. 24 hours. 

Q. — 24 hours, and then we are going to mark as 
Exhibit 4 the first page of the record that the doctor 
has looked at. And I want Exhibit 4, however, to be 
the entirety of the chart that he has reviewed. 
(Chart Reviewed by Dr. Nitzberg marked 
Nit2berg-4 for identification.) 

(A discussion is held off the record.) 
Q. Before we get to your lists of failures, have 
you consulted any literature in connection with your 
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1 review of this case? 

2 A. No, I have not 

3 Q. Have you talked to any colleagues here or 

4 elsewhere about the issues mvolved in this case? 

5 A. I have not. 

6 Q. I take it from your prior testimony you are 

7 not aware of whether colon or bowel injury after PD 

8 catheter placement has been studied and reported in 

9 the literature? 

10 A. Correct. 

11 Q. Okay. And I take it you have not attended 

1 2 any national meetings or seminars that specifically 

13 address peritoneal dialysis catheter placement, 

1 4 complications and manifestations? 

15 A. No, I haven't 

16 Q. Okay. And what seminar have you attended? 

17 A. Well, there was a seminar probably about a 

1 8 year and a half ago that was given - Fm trying to 

19 remember where it was. Actually I think it was given 

20 in a restaurant, and I don't remember - 1 don't 

2 1 remember where it was given, but it was a guy who was 
2 2 doing a lot of laparoscopic PD catheter placements 

2 3 and ™ 

24 I know what it was. One of my nephrology 

2 5 colleagues here at the group heard about this lecture 
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1 and suggested that I check it out, which I did. And I 

2 don't remember where it was, but it was an excellent 

3 lecture about the different techniques of placement of 

4 PD catheters and both laparoscopic and open 

5 placements, the different types of catheters. 

6 Q. And other than that, is there any other 

7 lecture you have attended? 

8 A. No. 

9 Q. And that was something local to - 

10 A. It was local. 

11 Q. Okay. I may have asked you this before, and 

12 I apologize. Have you made any other notes that you 

1 3 destroyed or didn't keep during your course of your 

1 4 review of this case? 

15 A. None. 

16 Q. Okay. Have you asked to see any additional 

17 information? 

18 A. I -- 1 said I would like to see if there is a 

1 9 deposition from Dr. Lu, I would like to see that. And 

20 I said I would like to see the deposition of the 

21 plaintiff 

22 Q. And why did you indicate you would like to 
2 3 see the deposition of Dr. Lu? 

24 A. I would like to see what her thinking was 

2 5 during the case. 
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50 
Q. Okay. Do you feel that you have sufficient 


1 


52 
practice guidelines that you can read that may give 






2 


information to render the opinions you are going to 


2 


you some idea; but a lot of it, a lot of standard of 






3 


render today without the benefit of Dr. Lu's 


3 


care, is just, again, reviewing journals, going to 






4 


deposition? 


4 


conferences, going to AMA conferences and discussing 






5 


A. Well, I think I can make - give you an 


5 


cases, and you get a sense of what the standards are. 






6 


opinion bnsed on the record. Ifthere are different 


6 


Q. Would it be fair to say that it's essentially 






7 


things that come out in any deposition or any 


7 


based upon your education and personal experience? 


^H^^^^^^^^^^^^^^^HHHSh 1 




8 


additional information, that could potentially change 


8 


A. No, not entirely. It's based on the things 






9 


my opinion. 


9 


I just mentioned. The journals if you consider that 


^^^^^^^^^^^^^^^^^^l^^^^n ^ 




10 


Q. Okay. 


10 


as part ofmy education, then maybe. But the 






11 


A. But based on the record that I've reviewed, 


11 


journals, it's based on those conferences and local 






12 


I'm able to give an opinion. 


12 


conferences, as well as national conferences. 






13 


Q. Okay. If you do read Dr. Lu's deposition or 


13 


So that - you know, and those are the main 






14 


the plaintiffs deposition and you change your 


14 


things that people rely on. 






15 


opinions in any way, would you agree to let Mr. Cargle 


15 


Q. Okay. Well, then what journals specifically, 






16 


know so that he could let me know so that I can 


16 


since you indicated that you are really not aware that 






17 


determine whether we need to reconvene your 


17 


you read any, but what journals would you recognize as 






18 


deposition? 


18 


reasonably reliable? 






19 


A. Sure, 


19 


A. Journal of American College of Surgeons, 






20 


Q. Okay. Is there any published source of 


20 


American Journal of Surgery, Journal of Vascular 






21 


information that you are aware of that you would 


21 


Surgery. Those are the three main journals that I 






22 


recognize as a reasonably reliable source of 


22 


peruse, go over. 






23 


information on the placement of PD catheters? 


23 


Q. But you couldn't - 






24 


A. I couldn't state any. 


24 


A. Annals ofSurgery is another one. 






25 


Q. Is there any published source of mforuiation 


25 


Q. Okay. But you don't actually recall that you 






1 


51 
that you are aware of that you would recognize as 


1 


53 
specifically read anything in particular on the 






2 


reasonably reliable on the question of the 


2 


complications associated with PD catheter placement or 






3 


complications associated with the placement and their 


3 


their manifestations? 






4 


manifestations? 


4 


A. I couldn't give you time and date or if I 






5 


A. I mean all these thmgs, placement. 


5 


have or haven't, to be honest. You know it's very 






6 


complications, they are written about in general. 


6 


difficult, to be quite honest, to identify where - 






7 


There may be in the textbooks as well. I've never 


7 


where one's knowledge of certain things comes from. 






8 


really looked at them, to be quite honest. 


8 


Just you accrue it over time. 






9 


I assume there is something in here about 


9 


Q. Okay. And the same with respect to 






10 


these things, but most times you will pick them up in 


10 


reasonably reliable sources of the manifestations of 






11 


the journals and conferences. That's generally what 


11 


ileus after procedures? 






12 


we do. Whether or not I've seen those specific 


12 


A. Correct. 






13 


articles or not in my, you know, years of reading 


13 


Q. Okay. Or the treatment of ileus? 






14 


journals, I can't really tell you. I mean you read 


14 


A. Correct. 






15 


things, you remember a certain percentage. The rest. 


15 


Q. Or the manifestation of a small bowel 






16 


I don't know where that goes. 


16 


obstruction of a non-mechanical nature? Partial small 






17 


Q. Okay. What does the term "standard of care" 


17 


bowel obstruction, I guess I should say. 






18 


mean to you? 


18 


A. Correct. 






19 


A. Standard of care is just ~ is basically 


19 


Q. About whom are you going to be testifying 






20 


what - what the majority of surgeons really would do 


20 


concerning the standard of care? 






21 


in a given area with a particular problem or a 


21 


A. I pretty much focused on the residents who 






22 


particular case. 


22 


saw the patient after the procedure, and Dr. Lu. 
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Q. And how do you know what the standard of care 
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Q. And what residents, from your review of the 






24 


is? 


24 


chart. 
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A. There are no — I mean sometknes there are 


25 


A. They listed the names. I don't -- 1 didn't 
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really write down the names. Dr. Dufif, Dr. Duft I 
think was one; and I didn't really focus and write 
down the specific names, but they are noted on the 
nursing notes. I couldn't read a lot of the 
signatures. 

Q. And I take \X you are not going to be 
testifying that Dr. Johnson deviated from the standard 
of care? 

A. I'm not going to be testifying about him. 

Q. Okay. 

A. I think this was a surgical issue. 

Q. Tell me what an ileus is? 

A. Well, an ileus - there's - the bowels stop 
functioning for one of two reasons in general. One is 
that they are, as you suggested a couple of minutes 
ago mechanically obstructed, in which case nothing can 
get through because there is a mechanical obstruction. 

Or two, ileus refers to almost a paralysis of 
the intestines where the bowels have ™ there is no 
mechanical blockage, but oftentimes a reaction to some 
type of local process or something going on, either 
medication or inflammatory process such as 
peritonitis, the bowels will be stunned, paralytic, 
they will stop functioning. 

And the — often sometimes some of the 
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abdominal fmdings and some of the x-ray findings are 
quite similar to an actual mechanical obstruction. 

Q. What are some of the causes of an ileus? 

A. Ijust alluded to some of them; but 
medications are sometimes a cause, sometimes 
electrolyte imbalance, some type of-- one of the most 
common thmgs is an inflammatory process of some sort. 

Q. How about anesthesia? 

A. Anesthesia can. Not as - not as often, 
really, and it also depends on the duration of the 
case. 

Q. Does surgery itself sometimes just cause an 
ileus? 
A, It can. 

Q. Okay. Does a twisted intestine cause an 
ileus? 

A. Well, thaf s more of a mechanical 
obstruction. 

Q. Is sometimes the term "small bowel 
obstruction" in the sense of a nonmechanical 
obstruction used interchangeably with "ileus"? 

A. The only way it's used interchangeably is 
oftentimes on the abdominal x-ray they will say 
"possible small bowel obstruction," and they don't 
really delineate whether that's a real obstruction. 
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because they don't know, or an ileus. 

But as physicians you try to say is this a 

mechanical obstruction or is this a picture of an 
ileus, is this really an ileus. 

Q. But a nonmechanical obstruction would be an 
ileus; right? 

A. Yes, correct. \ 

Q. Is abdominal distension consistent with an 
ileus? 

A. Yes. 

Q. Is abdominal pain consistent with an ileus? 
A. Not so much. 

Q. Have you ever seen it recorded in the 
literature that abdominal pain has been reported as a 
symptom of an ileus? 

A. You can have some abdominal pain with an 
ileus. 

Q. Okay. Abdominal guarding is a symptom of an 
ileus; is it not? 

A. Usually the abdomen is relatively soft, but 
distended. The guarding is not a usual fmding for an 
ileus. 

Q. Okay. Is nausea and vomiting a symptom of 
ileus? 

A. It can be, sure. 
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Q. Are decreased or no bowel sounds a symptom of 
an ileus? 
A. Yes. 

Q. On an x-rays would you expect that dilated 
loops of gas-filled bowel would be consistent with an 
ileus? 

A, Say it again. 

Q. Dilated loops of gas-filled bowel be 
consistent with an ileus? 

A. Yes. 

Q. Air fluid levels consistent with an ileus? 

A. Yes. 

Q. Would you expect any other - 
MS. PRESTON: Strike that. 

Q. Are there any other potential signs or 
symptoms of an ileus? 

A. You know, lack of bowel movements, lack of 
flatus, abdominal distension; something we call 
tympiani, which is when you tap on the belly, it sounds 
like you are hitting a drum, 

Q. Okay. 

A. Tapping on a drum. 

Q. Are you more likely to experience an ileus or 
a partial nomnechanical small bowel obstruction after 
abdominal procedures if you have had prior abdominal 
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1 procedures and have significant adhesions? 

2 ' A. I don't know the answer to that. 

3 Q. Okay. What is the treatment for an ileus? 

4 A. It's NG2 decompression, and expectant 

5 waiting. 

6 Q. Okay. Observation and monitoring? 

7 A. Okay. 

8 . Q. I mean is that what you mean by expectant 

9 waiting? 

10 A. That's -Yes. 

11 Q. Okay. And if an individual has significant 

1 2 adhesions in the abdomen from prior surgery, would you 

13 expect ifthere is an ileus after an abdominal 

1 4 procedure, that the ileus would take longer to 

15 resolve? 

16 A. It might, but now you are talking about two 

1 7 things, you are talking about adhesions causing a 

1 8 mechanical obstruction, and an ileus. You are talking 

19 about, you know, perhaps a combination of the two? Is 

2 that what you are saying? I'm not sure what you are 

21 asking. 

22 Q. I'mjustaskingwhetherifapersonhas 

2 3 significant adhesions from prior abdominal surgery - 

24 A. Right. 

25 Q. -- and they develop an ileus after an 
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abdominal procedure, another abdominal procedure, 
whether it would likely take the ileus longer to 

resolve? 

A. I don't know the answer to that. 

Q. Okay. Would it be accurate to say that 
clinical improvement of the extent of dilatation of 
the bowel as seen on x-ray and clinical improvement of 
the patient in terms of less pain, less distention, 
soft abdomen, would that be consistent with the 
resolving ileus? 

A. Yes. 

Q. Is* an ileus a known complication from a 

placement of a PD catheter? 

A. You know, PD catheters are done through an 
incision that's very, very small, and the incision in 
the abdominal wall is also very small Quite 
honestly, and I've done as I mentioned to you 150, 200 
of these, I don't think I've ever seen an ileus after 
placement of a PD catheter. It would give me pause if 

I did. 

Q. Do you even know whether it's been reported 
as a potential complication following a placement of a 

PD catheter? 

A. It would not surprise me if it's been 

reported. ^ ___™ 
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Q. Okay. I take it then you don't know A\^at the 
incidence of its occurrence is associated vsdth 
placement of a PD catheter? 

A. I don't -- can't give you a percentage and - 
nor can I quote a single journal article that might 
suggest a certain percentage, but I would - 1 would 
surmise that the percentage is quite low. 

Q. Okay. Injury to the bowel after placement of 
a PD catheter is a known complication; is it not? 

A. Correct. 

Q. And do you know what the incidence of it is 

reported in the literature? 

A. Again, same answer. If s going to be a 
small percentage. I can't give you the percentage. 

Q. Okay. And do you agree that injury to the 
bowel can occur after or during the placement of a 
peritoneal dialysis catheter even though the standards 
of care have been met m placement of the catheter? 

A. I do. 

Q. Okay. And what are the manifestations that 

you would expect to see over the course from the time 
the catheter is being placed over the course of time, 
if a bowel is perforated? 

A. Pretty much what she presented with, 
significant abdomdnal pain, significant abdominal 
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1 tenderness, guarding, pain that is only partially 

2 relieved by narcotics and then comes back again. The 

3 fmding of significant free air on abdominal x-rays. 

4 And then some of the sequelae that one can get like 

5 abscesses and like that. 

6 Q. Free air you would expect to see, would you 

7 not, after the placement of a PD catheter? 

8 A.I would not expect to see a lot of free air 

9 after the placement of a PD catheter. Again, you are 

1 making a small hole and you are just puttmg it in. 

1 1 And I would -- it would - again, it would give me 

12 pause to see significant free dr after a PD catheter 

13 placement. 

14 Q. Well, let's ask it this way. 

1 5 You are putting a catheter into the abdomen, 

16 and you can introduce air as you are mtroducing the 

17 catheter; correct? 

18 A. Yes, but again the emphasis is on significant 

1 9 free air. You should not see significant free air. 

20 Q. How do you differentiate between free air, 

2 1 that which you could see with the placement of an 
2 2 appropriately placed catheter, as opposed to free air 
2 3 that might be expected to be seen if there was an 

2 4 injury? 

25 A. You would have to look at an abdominal x-ray 
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A. "Failure ofthe residents to recognize 
peritonitis, severe abdominal pain after P.D.," which 
means P.D. catheter, "entertain proper differential; 
failure to communicate these fmdings to Dr. Lu; 
failure by all physicians subsequent to that initial 
night to entertain the possibility of a perforation; 
failure of Dr. Lu if, quote-unquote, if aware of 
appendectomy to take proper precautions to avoid bowel 
injury," 

And I wrote down, "question mark, 
laparoscopy, question mark, direct catheter to the 
leftside." 

Q. The bottom question mark, it says, "question 
mark, direct catheter to left side"? 

A. "Direct catheter to left," yeah. 

Q. The first deviation, you say "failure of 
physicians to obtain proper history." And when are 
you directing this failure to? 

A. Preoperative history. 

Q. Okay. And what preoperative history are you 
claiming specifically was inadequate? 

A. The previous history of an appendectomy. 

Q. Okay. If you ask a question directly, "Have 
you had prior surgeries — " 

A. Right 
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Q. " you expect the patient to tell you if they 
had had surgery on their abdomen four months before? 

A. Yes. 

Q. Okay. Ifthe patient doesn't tell you that 
in response to your questions, the physicians have 
complied with the standard of care; have they not? 

A. Correct. 

Q. Okay. The record that you have read — 

A. But just as an aside, I was confused then by 
the fact that Dr. Lu in her operative note on the 20th 
of September recognized that the patient had adhesions 
from previous surgery. 

Q. Okay. That's because she was looking in the 
abdomen and saw adhesions; right? 

A. She noted. She said - she said "adhesions 
from her prior abdominal surgeries." 

Q. Okay. 

A. So that was surgeries, not surgery. And the 
only abdominal surgery that was noted was the - the 
hysterectomy, so I don't know where she got the 
plural. 

Q. Okay. She had - you wouldn't consider 
abdominal surgery the placement of a catheter? 
A. No. 
Q. Okay. Ifthe physician has - 
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A. Not in that short period of time. 

Q. If the physician asked the question "have you 
had prior abdominal surgery," the physician conforms 
to the standard of care in obtaining, in attempting to 
obtain a proper history; right? 

A. Correct. 

Q. Okay. And you have read hi the record, have 
you not, that the physicians, in fact, asked that 
question? 

A. Correct. 

Q. Okay. So- 

A. Well, I don't know what question they asked; 
but I read the question where they obtained the 
history of a hysterectomy. That's all I have. I 
don't know what question they asked to solicit that 

Q. Okay. Ifthe record reflects hypothetically 
that the question is ™ prior surgery is the question 
that's printed in the record, preoperative evaluation 

A. Right. 

Q. — and there is no report of — 
MS. PRESTON: Strike that 

Q. If that's the question that's written in the 
record, then you would conclude based upon the record 
that the physicians obtained a proper history; 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

16 
17 
18 
19 
20 

23 
24 
25 






S5 

correct? 
A. Correct. 

Q. Okay. And then you say "failure to recognize 
peritonitis, severe abdominal pain, PDs" - what's the 
arrow? What's after the arrow? 
^^^ "Entertain proper differential." --^ 

Q. Okay. When do you believe the diagnosis of 
peritonitis should have been recognized? 
A. I think they should have entertained that and 
I recognized it and pursued it the night of surgery. 
Q. Okay. Based upon the complaint of pain? 
A. Right The amount ofpain that she was 
. having and the abdominal pain and the narcotic 
» requirement after placement of a P.D. catheter was 
just way out of line. 

Q. Okay. And anything other than the amount of 
pain that one would conclude there was -- 

A. Well, she had pain and tenderness and a firm 
abdomen. So a fmn abdomen implies guardmg. 

Q. Okay. 

A. The firm abdomen, pain, tenderness; those 
are - those are peritoneal findings until, you know, 
ruled out, basically. And after this occurs -- right 
after surgery it has to be in a differential, have I 
injured the bowel here? 
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Georgetown 
University 
Hospital = 

MedStar Health 



Date _^Qlai 



GEORGETOWN UNIVERSITY HOSPITAL 
3800 Reservoir Road, NW 
Washington, DC 20007 

CONSENT FOR SURGERY, 

ANESTHETICS, AND 

OTHER MEDICAL 

SERVICES 






SOSOSH-8 BRUTON 

L.u, Amy d 
T' 26'5o' vallC 
T' §71'? /oil — 



, ROBIN 
$AP ,F- 39 

D 



Time l?3Jr^ Q A.M. Q-KK/I. f ; 




1 . I authorize the performance upon 



Ki|f;£i4 



'-fa 






(MYSELF OR NAME OF PATIENT) 



of a procedure known as 



\^X) C^<,^<^e.r ^\&sisw^£(\ 



(TITLE OF PROCEDURE) 



to be performed under.the direction of D 



2. 1 acknowledge tinat Dr. 



3. 



4. 




r. nm 



I^VUMHW'^M^^^^^I l^ll" 



kJLA 



(FIRST NAME) 



(LAST NAME) 



(FIRST NAME) 



(UST NAME) 



has described the nature of this procedure in terms which I understand and has answered al! questions I have asked 
about It to my satisfaction. The doctor has also explained significant complications and risks that may be associated 
with this procedure, including complications and risks of anesthesia. The doctor has advised me of possible 
alternatives to this treatment, including the possible consequences of no treatment at all, and the significant 
complications and risks associated with such alternatives. I understand that in the course of the procedure the doctor 
may determine that procedures in addition or different from this procedure may be necessary to my well being and 
that it would not be practical to obtain my further consent at the time. I therefore authorize the doctor to perform such 
procedures without further consultation with me. 

I also consent to the administration of such anesthetics as may be considered necessary or advisable by the 
physician responsible for that service. 

I acknowledge that Georgetown University Hospital is a teaching institution. For purposes of advancing medical 
education, I consent to the admittance of observers to the operating room and to the photographing or televising of 
the procedures to be performed, including appropriate portions of my body, for medical, scientific, or educational 
purposes, provided my identity is not revealed by the pictures or by descriptive texts accompanying them. 



Signed: 




Relation to Patient: 



Witness to Signature: 



: fk'inii 7^^^.^ 



DAY OF SURGERY: 



PROCEDURE LISTED ABOVE RE-READ AND CONFIRMED: 



SITE MARKED: Q LEFT Q RIGHT ^N/A 



PATIENT IDENTITY CONFIRMED: 




SURE PHYSICIAN 



RE PHYSiCtAN 



CH^CULATING / PROCEOU 



ANESTHESIA CARE PROVIDER 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON * 



Plaintiff, 



* 



V. * Civil Action No.: 1:06CV01874 

JDB 



* 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 



Defendants. 



* 
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DEFENDANTS' MOTION TO STRIKE, OR ALTERNATIVELY, 

OPPOSITION TO PLAINTIFF'S MOTION FOR LEAVE TO 

FILE FIRST AMENDED VERIFIED COMPLAINT 

Defendants^ MedStar Georgetown Medical Center, Inc., Amy Lu, M.D., 

and Lynt Johnson, M.D. (collectively "Defendants''), by and through undersigned 

counsel, hereby file this Motion to Strike, or Alternatively, Opposition to 

Plaintiffs Motion for Leave to File First Amended Verified Complaint, and state 



as follows: 



L STATEMENT OF FACTS 



Plaintiffs Complaint was originally filed with this Court on November 2, 
2006. Plaintiffs Complaint asserted claims against The Georgetown University, 
MedStar Health Inc., MedStar Georgetown Medical Center, Inc., The Georgetown 
University Hospital, Amy Lu, M.D., Lynt Johnson, M.D., and twenty fictitious 
named defendants (''John Does 1-20"). Plaintiffs Complaint asserted two (2) 
causes of action, both sounding in negligence. The first was a claim for medical 
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malpractice regarding the surgical placement of a peritoneal dialysis catheter on 
August 19, 2004 at MedStar Georgetown Medical Center that was alleged to have 
been negligently placed resulting in a perforation of Plaintiff s colon. The second 
cause of action was premised on negligent credentialing of Dr. Amy Lu, Dr. Lynt 
Johnson, and unnamed doctors, interns, residents and nurses involved in Ms. 
Bruton's care. 

In response to Plaintiffs Complaint, Defendants filed a Motion to Dismiss. 
In their motion, Defendants sought dismissal of Plaintiffs Complaint because 
Plaintiff is a resident of Maryland and Defendant MedStar Health, Inc. is a 
Maryland corporation; thus the Court lacked subject matter jurisdiction under 28 
U.S.C. §1332, In addition, Defendants sought dismissal of Plaintiff s negligent 
credentialing claims asserted against The Georgetown University, The 
Georgetown University Hospital, a/lc/a MedStar Georgetown Medical Center, Inc. 
and MedStar Health, Inc. because the District of Columbia has not and would not 
recognize negligent credentialing or hiring as a cause of action. 

On December 20, 2006, Plaintiff filed a motion to dismiss her claims 
against The Georgetown University, The Georgetown University Hospital and 
MedStar Health, Inc. As grounds for her motion, Plaintiff stated that The 
Georgetown University is not a proper party because it no longer has an ownership 
interest in MedStar Georgetown Medical Center, Inc. In addition. The 
Georgetown University Hospital was not a proper party because it was not an 
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actual entity. Also, MedStar Health Inc. was not a proper party because this Court 
did not have jurisdiction over it in that MedStar Health Inc. and Plaintiff were both 

citizens of Maryland. 

On December 21, 2006, this Court granted Plaintiffs motion to dismiss. In 
addition, this Court denied Defendants' motion to dismiss as moot because 
dismissing all three entities preserved diversity jurisdiction and disposed of 
Plaintiffs negligent credentialing claim because it was asserted only against the 
dismissed defendants. 

On January 30, 2007, this Court issued the first of several Scheduling 
Orders. Pursuant to the January 30, 2007 Order, the parties were to, inter alia, join 
additional parties by April 24, 2007. 

Before filing suit, presumably plaintiff had obtained her hospital records 
from MedStar-Georgetown Medical Center. Those records plainly record the 
names of physicians who participated in the surgery ( See Exhibit 1, perioperative 
record produced by Plaintiff to Defendants on July 10, 2007 listing Dr. Amy Lu 
and Dr. Crago as surgeons who performed the catheter placement) and physicians 
who participated in her post-operative care, including each of the doctors now 
attempted to be joined as Defendants. ( See Exhibit 2, progress notes and 
physician orders from Robin Bruton's August 19, 2004 hospital admission, 
produced by Plaintiff in her document production on July 10, 2007). For example, 
orders of 9/2/04-9/4/04 evidence Dr. Aarti Mathur's name printed under her 
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written signature that appears numerous times in the progress notes. On the 
progress note of 8/23/04 Dr. Schwartz's name is printed under his signature and 
corresponds to an order of that date legibly referring to his name. Further, there 
are numerous references to Dr. Tessema's and Dr. Doffs names in the nursing 
notes and orders that are plainly legible. 

April 24, 2007 came and went, and no additional parties were added as 
required by the initial Scheduling Order. 

On August 1, 2007, Plaintiff filed a motion requesting that the Court's 
Scheduling Order be modified to allow Plaintiff to name experts and conduct 
discovery.' Plaintiff stated in her motion that Defendants consented to Plaintiffs 
request for an extension. Defendants, however, had not consented to the dates 
proposed. In response to Plaintiffs request for an extension, however, Defendants 
conferred with Plaintiffs counsel and the parties filed a joint request to amend the 
scheduling Order. 

On August 17, 2007, upon consideration of the joint request to alter the 
Scheduling Order, the court entered an amended pretrial Scheduling Order to 
allow Plaintiff until September 10, 2007 to join additional parties without further 
leave of the Court. 



' As of that date Plaintiff had not identified experts, despite the Scheduling Order deadline of 
May 24, 2007. Plaintiff also had made no attempt to obtain depositions of any of the Defendants 
or individuals whose names were identified in the chart. While Plaintiff had attempted to 
propound Interrogatories on June 7, 2007 and July 14 2007, she propounded three sets of 
interrogatories to each Defendant asking over 200 questions. Plaintiffs counsel agreed to 
withdraw the improper discovery and to re-propound interrogatories conforming to the Rules, but 
did not do so until August 30, 2007. ( See Exhibit 3). 

4 
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On September 10, 2007, while Plaintiff named her only expert, Richard 
Steven Nitzberg, M.D., no additional parties were added. 

At the request of defense counsel, this Court held a telephone conference on 
October 29, 2007 occasioned by Plaintiffs failure to appear for deposition or 
produce her expert for deposition. Pursuant to that conference the Court Ordered 
Plaintiff to appear for deposition prior to November 22, 2007, and the parties to 
arrange for Dr. Nitzberg's deposition to occur prior to December 14, 2007. While 
Ms. Bruton's deposition took place, Dr. Nitzberg's deposition did not. 

On December 17, 2007, the court held a status conference. At the 
conference, the Court declined to strike Plaintiffs expert witness as sanction for 
failing to produce him for deposition as ordered. At Plaintiffs request, moreover, 
the Court again extended the discovery schedule to permit Plaintiff the opportunity 
to conduct discovery Plaintiff had not undertaken over the preceding year. Upon 
being advised that Plaintiff wished to amend her Complaint to add three new 
Defendants and to add causes of action for lack of informed consent and failure to 
diagnose, the Court directed that any Motion for Leave to Amend be filed no later 
than December 31, 2007. The Court's Order concluded: "absent truly exceptional 
circumstances there will be no deviations from this schedule." 



2 

After the October 29, 2007 telephone conference, defense counsel offered dates for the 
depositions of Dr. Lu, Dr. Johnson, and each of Defendants' expert witnesses, that could have 
been completed within the existing discover schedule. (See Exhibit 4). Plaintiff never 
responded to the offers. 
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Plaintiff yet again ignored a Court ordered deadline and failed to file her 
Motion for Leave to Amend until the day after it was due, January 1, 2008.^ 

Plaintiffs Motion for Leave to File First Amended Verified Complaint 
("Motion to Amend the Complaint") seeks to: 1) voluntarily dismiss her claims 
against Defendant Lynt Johnson, M.D; 2) join five individual physicians, Aimee 
Crago, M.D., Michael D, Doff, M.D., Tedla Tessema, M.D„ Jaime Schwartz, 
M.D. and Aarti Mathur, M.D., as new defendants; and 3) add three additional 
causes of actions:'* (a) lack of informed consent, (b) negligent supervision and 
hiring, and; (c) failure to diagnose and treat. ^ 

While Defendants do not oppose Plaintiffs voluntary dismissal of Lynt 
Johnson, M.D., the appropriate means by which his dismissal should be 



^ Plaintiffs counsel represented in the Certificate of Service that the Motion to Amend the 
Complaint was served on 12/31/08, however, according to the court docket and the time stamped 
copy to undersigned counsel the Motion to Amend the Complaint was not filed or served until 
1 1 :45 a.m. on 1/1/08. ( See Exhibit 5) 

"^ Plaintiff failed to redline the amended Complaint as instructed by the Court, Defendants, 
however, compared the original Complaint with the amended Complaint (totaling over 77 
combined pages) and to the best of their ability attempted to document Plaintiffs 
amendments/alterations. 

^ Plaintiffs Motion to Amend the Complaint states that she seeks to add only two causes of 
action: Failure to diagnose and lack of informed consent. However, upon careful analysis of 
Plaintiffs Amended Complaint it appears that Plaintiff is attempting to add three new causes of 
action. The third cause of action is a Negligent Credentialing claim asserted against MedStar- 
Georgetown Medical Center, Inc. It appears that Plaintiffs Counsel may have simply worked off 
of her original Complaint in drafting the amended Complaint, In doing so, Plaintiff my have 
accidentally failed to remove those causes of action that were dismissed from the original 
complaint. Nevertheless, Defendants will address Plaintiffs Negligent Credentialing claim as if 
Plaintiff is attempting to re-assert it now. 
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accomplished is by stipulation under F.R.CP. 41(a).^ Defendants do oppose, 
however, the attempt to add five nev^ defendants and to add three new causes of 
action at this late stage of the proceeding. The amendments should be denied 
under Fed. F.R.C.P. 15(a)(2) and 15(c)(1) because any amendment would be 
futile, would unduly prejudice the existing and new defendants and was filed after 
undue delay. 

In light of the above, and as more fully discussed below, Defendants 
respectfully request this Court Strike Plaintiffs Motion to Amend the Complaint, 
or Alternatively, deny Plaintiffs Motion to Amend the Complaint. 

, ARGUMENT 

A. Plaintiffs Motion to Amend the Complaint Should be Stricken 
as Untimely Filed. 

Plaintiff filed her Motion for Leave to File First Amendment Verified 
Complaint ("Motion to Amend the Complainf ) on January 1, 2008 at 1 1 :45 a.m. 
(See Exhibit 5). This Court, however, had ordered that Plaintiff file her Motion 
"no later than 12/3 1/07." As Plaintiffs Motion was untimely it should be stricken. 



^ Plaintiffs sole expert witness declined to render any opinion at deposition that Dr. Johnson 
breached the standard of care, hnmediately after his deposition, therefore, Defendant submitted a 
stipulation to Plaintiffs counsel pursuant to F.R.CP. 41(a) requesting that Dr. Johnson be 
dismissed with prejudice. Counsel has declined to sign it. 

7 
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B. Should the Court Consider the Plaintiffs Motion to Amend the 
Complaint, the Motion Should be Denied Pursuant to Fed. R. 
Civ. Proc, 15, 

1. Standard of Review 

Under F.R.C.P. 15(a)(2), leave to amend should be freely granted 
unless the Court finds "undue delay, bad faith or dilatory motive ..., undue 
prejudice to the opposing party ... [or] futility of amendment." Foman v. Davis , 
371 U.S. 178, 182 (1962); see also James Madison Ltd. by Hecht v. Ludwig . 82 
F.3d 1085, 1099 (D.C. Cir.1996) (upholding denial of motion to amend a 
complaint because it would have been futile), cert, denied . 519 U.S. 1077 (1997); 
Robertson v. White , 1 1 1 F.R.D. 607, 609 (W.D. Ark. 1986) (denying the 
plaintiffs motion to amend the complaint for undue delay); Williams v. Little 
Rock Municipal Water Works, 21 F.3d 218, 224-26 (8* Cir. 1994) (denying 
plaintiffs motion to amend the complaint to join new defendants and new 
allegations for undue delay and where plaintiff was dilatory throughout pendency 
of action and presented no justification for delays); Frank v. U.S. West. Inc. . 3 

fin 

F.3d 1357, 1366 (10 Cir. 1993) (denying plaintiffs leave to amend to add 
defendant when the motion was untimely, and plaintiff Icnew or should have 
Icnown long before that date of the possible defendant). Plaintiffs proposed 
amendments violate each of the above proscriptions. 



8 
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2. The Motion to Amend to Add Five New Defendants Should be 
Denied. 

a. Joining New Defendants Is Futile . 

First, the addition of five additional physicians, all of whom were 
employees of MedStar-Georgetown Medical Center at the time of the events, 
would be completely futile because Plaintiff admitted these individuals did not 
breach standards of care or cause injury. 

On November 28, 2007, Requests for Admissions were propounded to 
Plaintiff requesting that she admit that "no agent employee, servant of MedStar- 
Georgetown Medical Center breached the standard of care." Ms. Bruton also was 
asked to admit that "no alleged breach of the standard of care by an agent, servant 
or employee of MedStar-Georgetown caused damage to Robin Bruton." ( See 
Exhibit 7, Request for Admissions propounded). Plaintiff never responded to the 
requests, and, therefore, pursuant to Fed. R Civ. Proc. 36, the request for 
admissions are deemed admitted. The matters admitted, moreover, are 
"conclusively established" and have binding effect, unless the court on Motion 
permits withdrawal or amendment. As of the filing of this Opposition, Plaintiff has 
made no motion to amend her admissions. The requests are, therefore, deemed 
admitted and Defendants have the right to rely on their binding effect. See Rain 
Bolt V.Johnson . 669 F.2d 767, 768 (D.C. Cir. 1981); Liuck v. Grav Bar Electric 
Company . 473 F.2d 1360, 1362 (8^^^ Cir. 1973); Jackson v. Rilev Stoker 



^ See MedStar-Georgetown 's Answer to Interrogatory No. 2 and 5 (Exhibit 6). 

9 
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Corporation . 57 F.R.D. 120, 121 (E.D. Pa. 1972); As there is no basis to establish 
the elements of a medical malpractice claim or claim for lack of informed consent 
against these Defendants, they would be subject to dismissal if joined. Any 
amendment, therefore, is futile. 

Second, the Plaintiffs attempt to join the additional physicians is futile 
because the statute of limitations had expired with regard to all claims against the 
new Defendants no later than September 20, 2007, over three months prior to the 
filing of the Motion for Leave to Amend. By that date, three years had elapsed 
from the time that Plaintiff loiew or should have laiown of her causes of action, 
having learned on September 20, 2004 that her colon had been perforated by 
placement of the peritoneal dialysis catheter a month before, and having 
undergone surgery to repair the injury. See Hardi v, Mezzanotte . 8 1 8 A.2d 974, 
981 (D.C. 2003)(Plaintiff Icnew or should have Icnown that her failure to diagnose 
cause of action accrued when her surgeon discovered that the Plaintiffs condition 
was diverticulitis, not a gynecological condition, and informed her of this 
condition). In seeking to add the additional five physicians as Defendants, 
Plaintiff does not dispute that the statute of limitations had already expired before 
the filing of her motion.^ Rather, she argues that the proposed amendment relates 



^ Nor could Plaintiff dispute this fact. One need only look at the allegations in her originally filed 
Complaint which unequivocally demonstrate that she was placed on inquiry notice of her claims 
when she learned that a hole had been placed in her colon necessitating reparative surgery. 
Plaintiff asserted in her initial Complaint that after the peritoneal dialysis catheter placement, she 
suffered continuously from severe pain, depression and mental anguish the entire three weeks she 
was admitted and hospitalized at Defendant hospital. (Para. 33). Indeed, Ms. Bruton was 

10 



Case 1:06-cv-01874-JDB Document 31-12 Filed 01/14/2008 Page 11 of 35 



back to the date of the filing of the original Complaint pursuant to F.R.C.P. 15(c). 
Rule 15, however, does not save the amendment from the bar of limitations. 

Plaintiffs amendment to join new defendants, or in the alternative, 
substitute real parties for fictitious defendants, does not relate back to the original 
Complaint unless all of the requirements of Federal Rule of Civil Procedure 
("F.R.C.P.") 15(c) are met. See Alexander v. Beech Aircraft Corp. . 952 F.2d 1215, 
1226-27 (10th Cir.1991); see also Juzwin v. Asbestos Corp.. Ltd. . 900 F.2d 686, 
690 n. 4 (3d Cir. 1990), cert, denied. 498 U.S. 896, 111 S.Ct. 246, 112 L.Ed.2d 
204(1990). 

F.R.C.P 15 (c)(1) only allows an amendment to a pleading to relate back to 
the date of the original pleading when: 

(A) the law that provides the applicable statute of 
limitations allows relation back; 

(B) the amendment asserts a claim or defense that 
arose out of the conduct^ transaction^ or occurrence 
set out--or attempted to be set out-4n the original 
pleading; or 

unequivocal that the three week illness necessitating her hospitalization after the placement of the 
catheter was completely unexpected and about which she allegedly continually asked for 
explanation without satisfactory response until learning of the hole in her bowel. (See Exhibit 8, 
Plaintiffs deposition, at 90-1 09). Two days after her discharge, she was informed ^Defendant 
Lu that there was a "communication" between the catheter and Plaintiffs bowel and that Plaintiff 
"would need to have surgeiy as soon as possible." (para. 37). Plaintiff alleged in paragraph 40, 
that she was "mortified, angry and confused by Defilidant Lu's informed diagnosis and 
statement" and asked "How did it happen? It was supposed to be a simple routme, m and out 45 
minute procedure. I was supposed to be home before rush hour, and able to use my catheter in 
two weeks." (para. 41), Further, she alleged that she was "leery about going back to Defendant 
hospital to let them perform another operation." (para. 43). At deposition, Plaintiff asserted she 
was not told that there was any risk involved in the catheter placement, much less told that a hole 
could be placed in her colon. (See Exhibit 8, Robin Briiton deposition at 84). She was advised 
after the second surgery on September 20, 2004 that the hole in her colon had been repaired, and 
part of her colon had been taken out as well as the catheter. ( See Exhibit 8 at 11 4). 

11 
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(C) the amendment changes the party or the naming 
of the party against whom a claim is asserted^ if Rule 
15(c)(1)(B) is satisfied and if within the period 
provided by Rule 4(m) for serving the summons and 
complaint [within 120 days of fding the original 
complaint] y the party to be brought in by amendment: 

(i) received such notice of the action that it will not be 
prejudiced in defending on the merits; and 

(ii) knew or should have known that the action would 
have been brought against it, but for a mistake 
concerning the proper party^s identity. 

See F.R.C.P. 15 (c). The instant case does not satisfy subsection (c)(1)(A) or sub- 
section (c)(1)(C) of the Rule. 

i. The appHcable statute of limitations does not allow relation back . 
There can be no dispute that the statute of limitations applicable to this 
action and to the proposed amendment is the statute of limitations applicable to 
civil actions in the District of Columbia. This statute does not allow relation back. 
The statute requires that Plaintiffs causes of action be filed within three (3) years 
from the date Plaintiff either Icnew, or should have Imown, of a cause of action. 
See DC ST § 12-301(8); Canterbury v. Spence . 464 F.2d 772, 793, 150 
U.SApp.D.C. 263 (C.A. D.C. 1972). 

Therefore, because the statute of limitation does not provide for a more 
lenient relation back. Plaintiff must satisfy F.R.C..P 15 (c)(1)(C). 



12 



Case 1 :06-cv-01 874-JDB Document 31 -1 2 Filed 01/1 4/2008 Page 1 3 of 35 



ii. Plaintiffs amendment does not relate back because the additional 
physicians did not receive notice of Plaintiff s claims within 120 
days of the date Plaintiff filed her Complaint , 

Rule 15(c)(1)(C) requires a new party receive notice within the time 
prescribed by Rule 4(M) of service of the Summons and Complaint or within one 
hundred twenty (120) days after filing of the Complaint. In this case the 
Complaint was filed November 2, 2006, requiring requisite notice by March 2, 
2007. None of the New Defendants received notice (actual or constructive) about 
this claim within the requisite time. Further, Plaintiffs assertion that the new 
Defendants were "on notice" of the claim because she assumes they have 
cooperated in the defense of the case is factually unsupported. 

Indeed, Dr. Doff and Dr. Tessema of the New Defendants have been gone 
from MedStar-Georgetown since 2005 and undersigned counsel does not even 
Icnow where they are located. No contact has yet been made with Dr. Schwartz. 
Dr. Mathur was contacted in response to Plaintiffs Motion.^ Dr. Crago was not 
contacted by counsel until August 2007. Moreover, since Plaintiff herself asserts 
in her motion that she only discovered a basis for her new claims in the thirty (30) 
days prior to her proposed amendment, one wonders how or why these doctors 
would have received notice of the claims now sought to be brought. 

However, even assuming for the sake of argument that these additional 
defendants had notice of Plaintiff s claim, it is of no moment because Plaintiff did 



^ Dr. Mathur is a resident of Maryland, as is Plaintiff. Adding her to the case will destroy 
diversity of citizenship, rendering the case dismissible, yet another reason the amendment is 
flitile. Frank V. U.S. West Inc. . 3 F3d 1357, 1366 (10^^^ Cir. 1993). 

13 
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not commit a ''mistake" concerning a proper party's identity that would allow 
relation back. 

iii. Plaintiff did not commit a "mistake" in failinR to join the additional 
physicians . 

Plaintiffs failure to discover the specific identity of the John Doe 

defendants or names of the new defendants is not a "mistake" as defined under 

F.R.C.P. 15 (c)(1)(C). As such, Plaintiffs amendment will not relate back to the 

filing of the original Complaint. Cases from this Circuit conclude a "mistake" 

regarding an individual's identity occurs under the Rule where there is a complete 

lack of knowledge of the existence of a party or of events giving rise to the need 

for joinder or a misnomer or misidentification of a party already before the Court. 

See Rendall-Speranza v. Nassim . 107 F.3d 913, 918 (D.C. Cir, 1997); In re 

Greater Southeast Community Hosp. Corp. L 341 B.R. 91 (Banlcr. D.C. 2006). 

Similarly, other Circuits have found mistake and allowed relation back where a 

Plaintiff is unable to discover the identity of a party because the opposing party 

has purposefiilly withheld the information, See Byrd v. Abate . 964 F.Supp. 140, 

146 (S.D.N.Y. 1997)(before the statute of limitations ran, the attorney representing 

a mentally ill inmate repeatedly requested information necessary to identify proper 

parties that was uniquely within the loiowledge of defense counsel who did not 

comply with these requests until after limitations had run) or the Plaintiff would 

have named a proper party but for a mistake of law. See Donald v. Cook County 

Sheriffs Department . 95 F.3d 548, 557 (7^'' Cir, l996)(pro se prisoner who sued 

14 
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Sheriffs Department under the mistaken belief that by doing so he was suing the 
individual deputies who injured him was allowed to join individual deputies after 
the statute of limitations had run). 

Plaintiffs failure to determine the specific identities of the "John Doe'' 
Defendants, however, does not constitute a mistake permitting relation back. 
Here, as in all "John Doe" cases, the Plaintiff knew of the existence of alleged 
tortfeasors prior to the running of the statute of limitations but not the specific 
party who should be sued. As stated by the Court of Appeals for the District of 
Columbia, "[i]n the adversarial system of litigation the plaintiff is responsible for 
determining who is liable for her injury and for doing so before the statute of 
limitations run out." Rendall-Speranza v. Nassim . supra . 107 F.3d at 919. She 
may not invoke Rule 15(c) to avoid the consequences of failing to investigate and 
determine the specific names of the "John Doe" she knows to exist, e.g. , Jacobsem 
V. Osborne . 133 F.3d 315, 320-21 (5^^' Cir. 1998)(substitution of John Doe 
defendants does not relate back); Barrow v. Weatherfield's Police Department , 66 
F.3d 466, 469 (2"^ Cir, 1995)(failure of Plaintiff to identify individual "John Doe" 
Defendants when Plaintiff knows that such Defendants must be named, cannot be 
characterized as a mistake); Worthington v. Wilson , 8 F.3d 1253, 1257 (7^'^ Cir. 
1993)(failure to identify John Doe not a mistake under Rule 15(c)); Wood v. 
Worachek , 618 F.2d 1225, 1230 (7^^ Cir. 1980)(failure to identify John Doe not 
mistake). As stated in Greater Southeast Community Hospital Corp.. L supra , 341 
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B.R. at 103 11.13 articulating why failure to identify "John Doe" defendants does 
not constitute mistake, ''the Plaintiff understood the need to ascertain the 
perpetrator's identities and. . .simply lost the race against time by failing to do so 
before the statute of limitations expired." 

Plainly here, Plaintiff laiew of the existence of parties who may have been 
proper Defendants in the initial Complaint filed, yet failed to conduct the 
necessary investigation to determine their specific identities prior to the expiration 
of the statute of limitations. In addition, Plaintiff was not precluded from 
identifying the proper parties to this action. Defendants never obstructed the 
Plaintiffs access to information. Indeed, Defendant was not the keeper of unique 
knowledge. Plaintiff and Defendant both had access to Plaintiffs medical records, 
and Plaintiff could have asked Defendants to help identify providers in those 
records at any time or have conducted discovery of MedStar-Georgetown Medical 
Center prior to the expiration of limitations to determine it. She did not. 

Further, Plaintiff is not arguing that she would have named the additional 
physicians but for a mistake in the law, nor is she arguing that subsequent events, 
which she could in no way have known, arose that precluded her from naming the 
proper parties. 

In light of the above, Plaintiff cannot join the new defendants because all of 
the specifications of F.R.C.P. 15(c) have not been met. Therefore, Plaintiffs 
attempts to join the New Defendants to this action are futile because the 

16 
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amendment will not relate baek to the original Complaint. Accordingly, if joined, 

these defendants would be entitled to a dismissal of all the Plaintiffs claims. See 

Rendall-Speranza v. Nassim. 107 F.3d 913, 918 (D.C. Cir.1997) (since the statute 

of limitations has run on Plaintiffs claims, any new defendants are entitled to 

repose). 

b. Joining New Defendants To This Action Is The Result Of Undue 
Delai. 

Plaintiff asserts that "as the result of reviewing discovery and conducting 
an extensive investigation Plaintiff has recently (within the last 30 days)" 
discovered that Defendants are liable under new causes of action . . . and that new 
defendants should be added. Further, Plaintiff asserts that she "filed this motion 
within two months of being provided information during discovery." ( See Motion 
to Amend the Complaint ^f 3 & 4; see also Plaintiffs Memorandum in Support of 
her Motion to Amend the Complaint p. 8). 

Plaintiffs assertions are half-truths intended to mislead the court into 
believing that Defendants somehow precluded Plaintiff from discovering who 
treated Ms. Bruton - Nothing could be further from the truth. 

First, presumably Plaintiff had the medical records before filing her 

Complaint in which the names of the New Defendants are plainly written. 

Certainly, Plaintiff was required to exercise due diligence to investigate her claims 

to determine who were the physicians who performed her surgery and rendered 

post-operative care. At any time during the pendency of the case, Plaintiff could 

17 
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have asked Defendant Hospital to identify the names of providers listed in the 
record. She did not. Plaintiff did not even attempt to propound discovery until 
August 30, 2007, nine months after filing her claim (and nearly four months after 
Defendants propounded discovery). Also, unlike Plaintiff, Defendants ansv^ered 
her discovery shortly after it was received. As part of their response, Defendants 
included a detailed list of all those who treated Ms. Bruton, as well as a proffer to 
help identify any specific healthcare provider listed in Plaintiffs medical records 
upon request. In fact, Defendant MedStar-Georgetown Medical Center, Inc.'s 
responses to Plaintiffs interrogatories identified each of the New Defendants on 
October 4, 2007. Plainly, Plaintiff knew or should have known the identity of the 
New Defendants long before the Motion to Amend was filed, but took no steps to 
add these Defendants when she herself acknowledges she knew of the additional 
causes of action in January or February 2007. ( See Memorandum in Support of 
Motion to Amend at 5). 

In Williams v. Little Rock Municipal Water Works , the trial court did not 
abuse its discretion in denying plaintiffs motion to amend the complaint to join 
new defendants and new allegations where plaintiff sought amendment fourteen 
months after filing the original complaint, six days after the discovery cutoff, less 
than three weeks before trial and where the case had been extended on two 
occasions and discovery had been continued on one occasions. Also, plaintiff 
offered no valid explanation for failure to seek amendment earlier, and plaintiff 

18 
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was dilatory throughout pendency of the action and presented no justification for 
the delay. Williams v. Little Rock Municipal Water Works . 21 F.3d 218, 224-25 
(8^'^ Cir. 1994); see also Frank v. U,S, West. Inc . 3 F.3d 1357, 1366 (10^'^ Cir. 
1993) (federal court did not abuse its discretion in denying plaintiffs leave to 
amend to add defendant when the motion was untimely, and plaintiff knew or 
should have loiown long before that date of the possible defendant). 

Similar to Williams and Franlc . Plaintiff knew or should have loiown of the 
New Defendants and joined them earlier. Indeed, Plaintiff had almost a year to 
join new defendants. Plaintiff, however, waited until after both she and her only 
expert had been deposed before attempting to join them. Moreover, the deadline 
to join new parties had been twice extended to accommodate Plaintiff In fact, the 
Court's latest deadline to join additional parties was set for September 10, 2007 ™ 
ten days before the statute of limitations expired. Accordingly, Plaintiff cannot in 
good faith argue that her failure to join the New Defendants was an oversight or 
excusable neglect. 

c. Joining New Defendants Is FrejudiciaL 

Plaintiffs argument that the new parties will not be prejudiced because 
Defendants' counsel will likely be the new parties' counsel in this action is 
without merit. If joined, the New Defendants would be prejudiced because they 
were unable to participate in this action from its inception. The New Defendants 
will stand accused of professional malpractice; their reputations and careers will 
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be impugned, Yet, they were unable to participate in the discovery process, from 
its inception including consulting with counsel concerning selection of witnesses, 
making decisions concerning tactical issues, offering their advice to shape the 
conduct and development of the case, propounding discovery and attending 
depositions. Further, it has been over three years since the events, causing their, 
and other witnesses' memories to have faded. Indeed, witnesses who might have 
been able to corroborate their compliance with standard of care may no longer be 



available. 



10 



Moreover, Plaintiffs expert did not even identify or name all of these new 



11 



parties during his deposition in which he outlined all his opinions regarding the 
alleged breaches in the standard of care. As such, most of the New Defendants do 
not Icnow how or in what manner they allegedly breached the standard of care. 
Accordingly, to allow Plaintiff to join the New Defendants now would be 
substantially prejudicial, as well as further prolong discovery and the final 
adjudication of this case. 



'^ Indeed the locations of Dr. Doff and Dr. Tessema are currently unknown, having left the 
employ of Med Star-Georgetown several years ago. 

^' Dr. Nitzberg named only Dr. Doff as having breached standards of care for failing to entertain 
the diagnosis of a perforated bowel the night of surgery. ( See Exhibit 9, deposition of Dr. 
Nitzberg, at pp. 53-54; 85). While he claimed he could not read the name of any other physician, 
even though Dr. Schwartz, Dr. Tessema and Dr. Mathur's names are clearly legible in the chart, 
his opinions were limited to those who treated Ms. Bruton the night after surgery. Id- ^t 85. 
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3. The Motion to Add New Causes of Actions Should Be Denied. 

In addition to joining the New Defendants, Plaintiff attempts to add three 
new causes of action: 1) Informed Consent claim ( See Proposed Amended 
Complaint fl 25, 114-119); 2) Negligent Credentialing ( See Proposed Amended 
Complaint fl 91, 97, 98, 99, 100, 101, & 102); and 3) Failure to Diagnose (See 
Proposed Amended Complaint ^f 35, 81, and 103-113). 

Here, Plaintiffs attempts to add new causes of action should be precluded 

because these amendments too are futile and substantially prejudicial to the new 

and existing Defendants. Further, Plaintiffs failure to amend the Complaint is the 

result of undue delay. 

a. Plaintifrs attempt to add a cause of action for Informed Consent is 
futile. 

Plaintiffs motion to add a lack of informed consent count should be denied 
because she cannot succeed on this claim. First, Plaintiff lacks expert testimony to 
support her claim. Second, under the law of the District, Ms. Bruton was given 
informed consent as a matter of law. 

To recover on a claim of lack of informed consent against a physician, a 

plaintiff must prove: (1) that there was an undisclosed risk that was material; (2) 

that the risk materialized causing injury; and (3) that plaintiff would not have 

consented to the procedure if she had been informed of the risk. Hill v. Medlantic 

Health Care Group . 933 A.2d 314, 329-30 (D.C. 2007). A material risk, for 

purposes of an informed consent claim against a physician, is a risk which a 
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reasonable person would consider significant in deciding whether to undergo a 
particular medical treatment. Id- ^t 330. 

Expert testimony is not necessary on all elements of a claim for lack of 
informed consent; however, expert testimony is required to establish the nature of 
the risks inherent in a particular treatment, the probabilities of therapeutic success, 
the frequency of the occurrence of particular risks, the nature of available 
alternatives to treatment and whether or not disclosure of particular risks would be 
detrimental to a patient. Id. 

Here, when asked, Plaintiffs expert was not able to provide any 
information that would support Plaintiffs Informed Consent claim. Specifically, 
Dr. Nitzberg did not loiow the incidence of bowel injury or pelvic abscess 
associated with the placement of a peritoneal catheter. (Exhibit 9, Deposition of 
Dr. Nitzberg, at pp. 18; 48; 60). Accordingly, Plaintiff cannot successfully assert a 
claim for informed consent because she lacks expert testimony to establish a 
critical aspect of whether the risks encountered could be considered material. 

In addition, Plaintiffs Informed Consent claim is futile because Plaintiff 
signed a consent form that aclcnowledged she rendered her informed consent. ( See 
Exhibit 10, August 19, 2004 Consent Form). In signing the consent form, Plaintiff 
aclcnowledged that Dr. Lu informed her of the nature of the procedure, the 
significant complications and risks associated with the procedure, the possible 
alternatives to the treatment, including no treatment at all, as well as the 
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significant complications and risks associated with such alternatives. Therefore, 
because the consent form signed by Plaintiff adequately disclosed the nature of the 
treatment, the associated risks and benefits, as well as alternative treatments 
Plaintiffs Informed Consent claim is futile. See Hill v. Medlantic Health Care 
Group . 933 A.2d 314, 330 (D.C. 2007) (stating that "at a minimum, a physician 
must disclose the nature of the condition, the nature of the proposed treatment, any 
alternate treatment procedures, and the nature and degree of risks and benefits 
inherent in undergoing and in abstaining from the proposed treatment."); see also 
Canterbury v, Spence . 464 F.2d 772, 788 (U.S. App. D.C. 1972). 

In Hill the plaintiff contended that he was not given sufficient infomiation 
to choose an internal fixation versus external fixation procedure because he was 
not informed that there was a greater risk of infection with an internal fixation. 
The trial court concluded that informed consent had been established as a matter 
of law and there was no issue for the jury because Mr. Hill signed a consent forai 
that was nearly identical to the form signed by Ms. Bruton here. In relevant part, 
the consent form provided: "I have explained to the patient ... the nature of his/her 
condition, the nature of the operation or procedure to be done, the nature and the 
degree of risks and benefits associated with undergoing and in abstaining from the 
operation or procedure, alternatives to the operation or procedure to be performed, 
and the nature and degree of risks and benefits associated with each of those 
alternatives." Hill v. Medlantic Health Care , supra , 933 A.2d at 331 n.l5. 
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On appeal, the trial court's entry of judgment was affinned. In addition, the 
appellate court noted that Mr. Hill's signature and hand-written modification to the 
form were strong evidence that Mr. Hill rendered his informed consent. See M- at 
331 citing, Graff v. Malawer . 592 A.2d 1038, 1041 (D.C.1991) (finding judgment 
as a matter of law appropriate "because the testimonial and documentary evidence 
in the record, particularly the consent form that bore what he admitted was his 
signature, is so overwhelmingly contrary to [appellant's] position [that he lacked 
informed consent.]"). 

Here, the consent for signed by Plaintiff is nearly identical to the form in 

Hill. Further, similar to Hill Plaintiff signature on the consent form is strong 

evidence that she rendered her informed consent. In addition, the fact that 

Plaintiff was a former radiation technician with a master's degree in health 

education and public health is strong evidence that she Icnew what she was signing 

and understood it. ( See Exhibit 8, Plaintiffs Deposition, p. 9-12) 

b. Plaintiffs attempt to add a Negligent Credentialing claim is futile, 
prejudicial and the result of undue delay . 

Plaintiffs Motion to Amend the Complaint re-alleges her Negligent 

Credentialing claim from the original Complaint. This count was the subject of 

Defendants' previously filed Motion to Dismiss. Ultimately, the court ruled that 

Defendants' Motion to Dismiss was moot because Plaintiff essentially dismissed 

this cause of action. 
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It would be futile to permit leave to allow Plaintiff to assert Count II, 
Negligent Credentialing and Hiring, because Plaintiffs only expert rendered no 
opinions that MedStar-Georgetown negligently hired or credentialed any 
physician. Indeed, in supplemental Answers to Interrogatories just provided by 
Plaintiff on January 7, 2008, she does not set forth any claim against MedStar- 
Georgetown based on negligent credentialing or hiring. ( See Exhibit 11, Answer 
to Interrogatory No. 23). Given the complete absence of information in her 
discovery responses to support this claim, defendant submits there is no good faith 
basis to seek the amendment. 

Plaintiffs Negligent Credentialing Claim is also futile because the District 
of Columbia does not recognize this cause of action. The District of Columbia's 
courts have never issued an opinion establishing, sanctioning, or aclcnowledging a 
claim for negligent credentialing. Further, not a single statute can be cited that 
establishes the vitality of such a claim. 

Absent judicial or legislative precedent, it is beyond the province of this Court 
to establish a new cause of action in the District of Columbia. See Day and 
Zimmermann. Inc. v. Challoner , 423 U.S. 3, 4, 96 S.Ct. 167, 168, 46 L.Ed.2d 3 
(1975) (As the Supreme Court has made clear, "[a] federal court in a diversity case 
is not free to engraft onto those state rules exceptions or modifications that may 
commend themselves to the federal court, but which have not commended 
themselves to the State in which the federal court sits."); see also Cantwell v. 
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University of Massachusetts, 551 F.2d 879, 880 (r' Cir.1977) (noting that federal 
courts talce the law of the appropriate jurisdiction as they find it, and leave it 
undisturbed). 

Therefore, there is no basis for this Court to even consider Plaintiffs 
negligent credentialing claim. 

Furthermore, the District of Columbia would not recognize a negligent 
credentialing claim because public policy, embodied by statute, requires that facts 
concerning how or why a physician is credentialed or hired remain confidential, 
not discoverable and not admissible at trial. The peer review process enables 
hospitals and physicians to evaluate, discuss and improve upon their treatment of 
patients without fear or threat of litigation. See Report of the Committee on 
Consumer and Regulatory Affairs on Bill 9-355, The Health Care Peer Review 
Act of 1992 (October 27, 1992) (The committee report accompanying the act 
declared that the act was intended "to expand, strengthen and clarify the immunity 
and confidentiality provisions" of the existing peer review statute and to enhance 
"the willingness of both health care providers and consumers to participate in the 
work of peer review entities."). Id. note 6, at 2. 

To further the peer review process, the District of Columbia Counsel enacted 
§ 44-801 et seq. Section 44-801 et seq, exists solely to promote candid and 
meaningful discussion between health care providers by protecting medical peer 
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review discussions and materials from disclosure. See D.C. Code §44-805(a). 
Section 44-805(a) provides in relevant part: 

( 1 ) the files, records, findings, opinions, 
recommendations, evaluafions and reports of a peer 
review body, information provided to or obtained by a 
peer review body, the identity of persons providing 
information to a peer review body, and reports or 
information provided pursuant to Section 44-802 or 
federal District of Columbia law shall be confidential 
and shall neither be discoverable nor admissible into 
evidence and any civil, criminal, legislative or 
administrative proceedings. 

See D.C. Code §44-805(a) (emphasis added). ^^ 

Under the above statute, the peer review committee's files, records, findings, 
opinions and evaluations are deemed confidential, not discoverable and not 
admissible in a court of law or administrative proceeding. Here, in order for Plaintiff 
to establish her case in chief, it is essential that she has access to the Health Care 
Providers' credentialing files, and its evaluation in maldng credentialing decisions 

* 

and that these files and evaluations be admissible into evidence. Absent the 
credentialing files or evaluations, Plaintiff cannot prove that the credentialing 
committee was negligent in its decision. Similarly, the Health Care Providers would 
also need to disclose these files in order to adequately defend their decisions. If the 



12 

A "peer review body" is "a committee, board, hearing panel or officer ... of a iiealth-care 
facility or agency, group practice or health care professional association that engages in peer 
review. See D.C. Code §44-801. Peer review includes, but is not limited to, the "grant, 
delineation, renewal, denial, modification, limitation, or suspension of clinical privileges to 
provide health-care services at a health-care facility or agency..." See jd- Therefore, a medical 
peer review committee or credentialing committee is a peer review body, and is files are deemed 
privilege and confidential. Id- 
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credentialing materials can be discovered and if courts were to start judging the peer 
review process, the public policy behind a peer review would be completely 
frustrated. Any future discussions between physicians and hospitals regarding 
patient care would be guarded, and legal consequences would hover over every 



word. 



This result was clearly contemplated and rejected when the City Council 



enacted § 44-801 et seq. The Council deteraiined that the need for open discussion 
and critique within the medical community far outweighs the need for civil litigants 
to have access to credentialing information, notwithstanding a claim that such 
material is relevant to a plaintiffs claim. These confidentiality provisions, therefore, 
preclude potential plaintiffs from bringing a claim of negligent credentialing. 

Here, Plaintiffs Proposed Negligent Credentialing claim is in direct 
conflict with the District of Columbia's public policy of promoting the peer review 
process, a process that the District of Columbia has deemed crucial in providing 
competent medical care to its citizens. Therefore, this Court should not recognize 
a claim for negligent credentialing. Because Plaintiff fails to state a cause of action 
recognized in the District of Columbia, the Motion for Leave to include such an 
action must be denied. 

Finally, allowing Plaintiff to reassert this cause of action now is prejudicial 
because it was once dismissed, and Defendant has been allowed absolutely no 
discovery on the subject. Defendant would need to propound new written 
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discovery to determine what documents, facts or witnesses support Plaintiffs 

claim. Assuming there is some factual basis to make this claim, numerous 

depositions would need to be taken and new experts retained by Defendants. 

Plainly, to allow Plaintiff to add this cause of action now will only greatly prolong 

the adjudication of this matter that would have been completed by now, but for 

Plaintiffs delay. 

c. PlaintifFs attempt to add a cause of action for Failure to Diagnose is 
futile, untimely, prejudicial and the result of undue delay. 

Plaintiffs attempt to add a cause of action for Failure to Diagnose is futile 
because Plaintiff, in failing to respond to Defendants' Requests for Admissions, 
admitted that the Defendants did not breach the standard of care or cause injury. 
( See Exhibit 7). 

Further, all of Plaintiffs amendments are untimely and prejudicial. She 
asserts she informed defense counsel of her new claims in January and February 
2007 in an attempt to prove notice to the newly added Defendants (an assertion 
that is just not true), but claims she did not discover her new causes of action until 
thirty (30) days before filing her Motion. It cannot be both. In his deposition of 
December 28, 2007, Dr. Nitzberg testified that standards of care were breached by 
failing to diagnose the perforation. Yet, he was designated as a witness on 
September 10, 2007, and the claim was not asserted until over three months later. 
Had the Complaint been amended earlier. Defendants would have had opportunity 
to defend against these claims by propounding more focused written discovery and 
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preparing more adequately for Plaintiffs deposition, as well as that of her expert 
witness. 

Plaintiffs delay in adding these causes of action is in no way excusable 
neglect. Plaintiffs assertion that these new causes of action "suddenly appeared" 
after intense investigation might be true. However, it is not the Defendant's fault 
that Plaintiff waited so long to fully investigate her claim. 

In Robertson v. White . Ill F.R.D. 607 (D.C. Ark. 1986) the court did not 
abuse its discretion in denying the plaintiffs motion to amend the complaint 
which sought to add new causes of action. The court determined that the plaintiff 
could have discovered the cause of action at least six months before filing the 
motion, and that plaintiff delayed filing the motion for more than one month after 
becoming aware that the cause of action in order to sandbag defendants at 
depositions. 

Here, Plaintiff admits she knew of these claims since January 1, 2007. ( See 
Memorandum of Points and Authorities in Support of Plaintiff s Motion for Leave 
to File First Amended Verified Complaint p. 5). Yet, Plaintiff waited an entire 
year before asserting these claims. In addition, Plaintiff waited until both she and 
her only expert had been deposed and approximately two months before the close 
of discovery before she filed her Motion to Amend the Complaint, Plaintiffs 
attempt to add this new cause of action at this stage in the litigation runs afoul to 
the general spirit of the federal rules and liberal amendment policy of Federal Rule 
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of Civil Procedure 15 (c), which are designed to avoid the "old sporting theory of 
justice." See Florida Evergreen Foliage v. E.L DuPont de Nemours & Co. . 470 



th 



F.3dl036, 1042 (ir^Cir. 2006). 

Defendants respectfully request this Court to Strike Plaintiffs Motion for 
Leave to File a First Amended Complaint, or in the alternative, that Plaintiffs 
Motion for Leave to File a First Amended Verified Complaint be denied. 

Respectfully submitted. 




Susan T. Preston (Bar #419950) 
Craig S. Brodsky (Bar #454924) 
Goodell, DeVries, Leech & Dann, LLP 
One South Street, 20th Floor 
Baltimore, Maryland 21202 
(410) 783-4000 

Attorneys for the Defendants 



CERTIFICATE OF SERVICE 



Ih 



I HEREBY CERTIFY that on this 14"^ day of January, 2008, a copy of the 
aforegoing Motion to Strike and Opposition to Plaintiffs Motion for Leave to File 
First Amended Verified Complaint, Request for Hearing, and proposed Order, 
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were sent via email ( sfcargle.esq@qmaiLcom ) and first class mail, postage prepaid 



to: 



Spencer S. Cargle, Esquire 

Cargle & Associates 

566 Edison Drive 

E. Windsor, Nevv^ Jersey 08520 



4817-6845-6450 




Susan T.Preston (Bar No.: 419950) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON =^ 



118-1111111^ 



V. * Civil Action No.: 1:06CV01874 

TTM3 



=i! 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 

Defendants. =^' 

REOUEST FOR HEARING 

Defendants respectfully request a hearing on their Motion to Strike and 
Opposition to Plaintiffs Motion for Leave to File First Amended Verified 



Complaint. 



Respectfully submitted, 




Susan T. Preston, Esquire (Bar# 419950) 
Goodell, DeVries, Leech & Dann, LLP 
One South Street, 20^*' Floor 
Baltimore, Maryland 21202 
(410)783-4000 

Attorneys for Defendants 



4817-6845-6450 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ROBIN D. BRUTON * 



Plaintiff, 



* 



V. * Civil Action No.: 1:06CV01874 

JDB 



* 



MEDSTAR-GEORGETOWN 
MEDICAL CENTER INC., ETAL. * 



Defendants. 



^ 



^. :>^ 1)1^ :^i i^i ::^ i^ :^ i^. i\i i^ ^Jf, T^ T^ ii(i ^J(i ^J[<i ii i\i ■^ ^. ^^ 

ORDER 

Upon consideration of Plaintiff s Motion for Leave to File First Amended 
Verified Complaint and having considered the opposition and reply thereto, and 
any oral argument thereon, it is this day of 2008 

ORDERED that Plaintiffs Motion is hereby DENIED. 



The Honorable John D. Bates 

Judge^ United States District Court for 

the District of Columbia 



cc: All Counsel 



4817-6845-6450 
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Bruton. v. MedStar-Georgetown Medical Center, Inc., et al. 
Civil Action No.: 1 :06CV01 874 



■iLAJrlilSl I jjia 1 

(Defendants' Motion to Strike and Opposition 
to Plaintiffs Motion to Amend) 



No. 


Description 


1 


Perioperative record produced by Plaintiff to Defendants on July 10, 2007 listing 
Dr. Amy Lu and Dr. Crago as surgeons who performed the catheter placement. 


2 


Progress notes and physician orders from Robin Rruton's August 19, 2004 
hospital admission, produced by Plaintiff in her document production on July 10, 

2007. 


3 


Re-propounded Interrogatories to Defendants by Plaintiff of August 30, 2007. 


4 


Correspondence of November 6, 2007 from Defense Counsel offering deposition 
dates for Dr. Lu, Dr. Johnson and defense experts. 


5 


Electronic notification of Plaintiff s Motion for Leave to File First Amendment 
Verified Complaint ("Motion to Amend the Complaint") filed on January 1, 2008 
at 1 1 :45 a.m. 


6 


MedStar-Georgetown' s Answer to Interrogatory Nos. 2 and 5. 


7 


Request for Admissions propounded to Plaintiff by Defendants. 


8 


Plaintiffs Deposition at 9-12; 48; 53-54; 84-85; 90-109; 1 14. 


9 


Deposition of Dr. Nitzberg at 18; 48; 53-54; 60-61. 


10 


August 19, 2004 Consent Form. 


11 


Plaintiffs Supplemental Answer to Interrogatory No. 23, filed January 8, 2008. 







4844-7614-2338 
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